PEARSON AND DANIEL S. RILEY 





FOUNDATIONS OF AVIATION LAW 


This page has been left blank intentionally 


Foundations of Aviation Law 


MICHAEL W. PEARSON 
Arizona State University 


DANIEL S. RILEY 


ASHGATE 


© Michael W. Pearson and Daniel S. Riley 2015 


All rights reserved. No part of this publication may be reproduced, stored in a retrieval system 
or transmitted in any form or by any means, electronic, mechanical, photocopying, recording or 
otherwise without the prior permission of the publisher. 


Michael W. Pearson and Daniel S. Riley have asserted their right under the Copyright, Designs 
and Patents Act, 1988, to be identified as the authors of this work. 


Published by 

Ashgate Publishing Limited Ashgate Publishing Company 
Wey Court East 110 Cherry Street 

Union Road Suite 3-1 

Farnham Burlington, VT 05401-3818 
Surrey, GU9 7PT USA 

England 


www.ashgate.com 


British Library Cataloguing in Publication Data 
A catalogue record for this book is available from the British Library 


The Library of Congress has cataloged the printed edition as follows: 
Pearson, Michael W., author. 

Foundations of aviation law / By Michael W. Pearson and Daniel S. Riley. 

pages cm 

Includes bibliographical references and index. 

ISBN 978-1-4724-4560-5 

1. Aeronautics--Law and legislation--United States. I. Riley, Daniel S., 1979- author. II. Title. 

KF2400.P43 2015 

343.7309'7--dc23 

2014028897 

ISBN 9781472445605 (hbk) 
ISBN 9781472445636 (pbk) 
ISBN 9781472445612 (ebk — PDF) 
ISBN 9781472445629 (ebk — ePUB) 


Il 


Contents 


List of Figures 

List of Tables 

Preface 

List of Cases 

List of Acronyms 

PARTI FUNDAMENTAL PRINCIPLES OF LAW 
1 Jurisprudence and US Legal History 

2 The US Legal System 


3 Types and Sources of Law 


PART II ADMINISTRATIVE AVIATION LAW 
4 Aviation Regulation 
5 Enforcement Actions 


6 Medical Certification 


PART III AVIATION AND THE LAW 


7 Aviation Accident Law 
8 Aviation Criminal Law 
9 Aviation Labor Law 


PART IV AIRPORT LAW 
10 Airport Zoning and Noise 
11 Airport Ownership and Operation 


12 Airport Development and Funding 


vii 
xi 
xiii 
xv 


19 


39 


59 


81 


137 


161 


191 


223 


235 


251 


261 


Vi FOUNDATIONS OF AVIATION LAW 


PART V AVIATION BUSINESS AND INSURANCE 
13 Business Entities and Aircraft Transactions 
14 Aviation Insurance 


PART VI INTERNATIONAL LAW 


15 International Aviation Law 


Selected Bibliography 
Index 


275 


287 


307 


327 
329 


List of Figures 


2.1 The three levels of the federal court system 22 
4.1 The FAA rulemaking process 66 
5.1 Sample warning notice 90 
5.2 Sample letter of correction 91 
53 Remedial training letter and syllabus 93 
5.4 Enforcement action flowcharts 98 
5.5 Certificate of waiver or authorization 105 
5.6 Letter of investigation 109 
5.7 Enforcement decision process 114 
8.1 ValuJet Flight 592 criminal indictment article 192 
8.2 Criminal convictions for violating safety rules article 198 
8.3 Pilots have limited privacy interest in FAA medical data article 218 
9.1 Minor disputes 225 
9.2 Major disputes 225 


10.1 Apportionment of zoning authority between the city council, 

planning and development commission, zoning administrator, 

and the board of adjustment 236 
11.1 Typical airport organizational structure 257 


15.1 Organizational structure of the ICAO 310 


This page has been left blank intentionally 


List of Tables 


5.1 Risk assessment and action matrix 115 
6.1 Medical certificate duration guide 140 


12.1 Project eligibility for AIP funding 266 


This page has been left blank intentionally 


Preface 


The ever-changing society in which we live requires a basic understanding of the law. 
Students who anticipate employment in the aviation field should have a working 
knowledge of the law as applied to aviation topics. We have written Aviation Law in order 
to present the unique interaction of the law and aviation. While we speak to rudimentary 
international aviation law subjects, we suggest those interested in an in-depth study 
of international law refer to International Aviation Law: A Practical Guide, which is also 
published by Ashgate. 

Our primary goal is the publication of a textbook that provides an introduction to 
aviation law appropriate for the education of college-level students at the undergraduate 
and graduate levels as well as practitioners interested in a basic primer on aviation law 
subjects. The structure of the text provides the instructor with many options. The book 
starts with foundational legal material and then delves into specific aviation legal topics. In 
the event that the instructor is teaching a class of students with limited legal knowledge, a 
serial approach is suggested. For those only interested in the aviation subjects, we suggest 
starting at Chapter 4: Aviation Regulation. 

Law is dynamic and changes over time. However, the fundamentals remain remarkably 
stable. The US legal system has evolved over several hundred years and is rooted in 
concepts and processes that are thousands of years old. This text combines explanatory 
material and case opinions that serve to illustrate legal concepts as applied to aviation. 
Each chapter presents cases that have been selected in order to expand upon and illustrate 
the principles of law considered in the text. Cases are in an abbreviated format. In the 
event that a student or instructor would like to view the full opinion, case titles and 
citations have been provided. 

Contributing authors include practitioners in the field who lend a pragmatic flavor 
to the book. In particular, Gregory A. Pinnell, MD has added a practitioner’s view 
of medical certification in Chapter 6; Chris Bernard, Esq., a former student, helped 
immensely with the aviation insurance information found in Chapter 14; Cameron 
Cloar, Esq. and Laurel Lorenzini, Esq. former students and aviation lawyers, assisted 
with research and proofreading. Additional students contributed research and writing 
to various chapters. 

Finally, our family members, friends, and law partners made a sacrifice in allowing 
us to take valuable time away from the important things in life to draft this text. We owe 
them great thanks that cannot be adequately expressed through words alone. 

We welcome comments and criticism regarding the content and presentation of this 
book. Deciding content when writing a text is extremely difficult. We hope future editions 
take the reader’s wants and needs in mind. Please send any comments to Michael.pearson@ 
asu.edu or mpearson@azlaw.com. 
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Jurisprudence and 
US Legal History 


In America, the law is King! 
Thomas Paine, 1776 


CHAPTER OBJECTIVES 


After reading this introductory chapter, you should: 


1. have a basic understanding of the history of the US legal system; 

2. understand the difference between the Constitution, common law, and statutes; 
3. have a basic understanding of the various categories and types of law; 

4. have a fundamental understanding of various international legal systems. 
INTRODUCTION 


Aviation law is a specialized area of law that concerns all aspects of flight and associated 
concerns. It often overlaps with other areas of law, including admiralty and international 
law. Commercial aspects of aviation also fall under the category of aviation law. In the 
US, the Federal Aviation Administration (FAA) regulates all aspects of flight. While states 
cannot regulate aviation matters covered specifically by federal law, they often pass laws 
that fill in the gaps. In the international arena the International Civil Aviation Organization 
(ICAO), which is part of the United Nations (UN), regulates aviation matters. As we will 
explore throughout this book, aviation law is often complex in that the various bodies of 
law pertaining to aviation are interstitial and sometimes conflict. 

While this text is focused on aviation, it is written from the general to the specific. The 
study of the law necessarily requires that students have a basic understanding of the 
history of the subject matter. As a fundamental precept and for the purposes of this text, 
we define law as the legal system in which we operate. A thorough and comprehensive 
thesis of jurisprudence, or the philosophy of the law, and the history of the US legal 
system is well beyond the scope of this text. The goal of this chapter is to give the student 
a rudimentary historical framework and context in order to better understand the modern 
legal system. We start with an explanation of law and jurisprudence and will then move 
forward into a general discussion of some of the key historical concepts, principles, and 
events that have shaped the current legal landscape. We follow this with a discussion of 
international legal systems and a brief introduction to aviation law. It is our hope that 
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you develop an appreciation for the fundamental role that law plays in our society. As 
you progress through the chapters, you will find that, whether you previously realized 
it or not, you make decisions having legal impacts and consequences on a daily basis. 
In all likelihood, most of your involvement and interaction with the law has been on a 
subconscious level. The understanding of your legal rights and obligations is a key step 
in being able to proficiently navigate personal and professional issues that will challenge 
you throughout your life. 


Jurisprudence 


The term “jurisprudence” originates from the Latin word juris prudentia, which means 
“the study, knowledge, or science of law.” Jurisprudence is the theory and philosophy of 
law. There are many different theories and philosophies of the law. In the US the study 
of jurisprudence involves three main areas: natural law, analytical jurisprudence, and 
normative jurisprudence. Natural law involves the concept that there are immutable 
principles of nature that govern individuals and society that should be the foundation 
for our legal system. Analytic jurisprudence seeks to answer questions germane to legal 
philosophy like “What is the purpose of law?” Normative jurisprudence looks at the 
issue from a different, more theoretical view and asks what the law ought to be. Different 
cultures have different and disparate views of jurisprudence and the philosophy of the 
law. Jurisprudence is thinking about law in general. How law has evolved, implications 
for the society we live in, and the impact of the law is left to jurisprudence. As this text 
is focused on application versus theory, we begin our study of the law by exploring our 
legal legacy. 


LEGAL HISTORY: OUR HERITAGE 


Compared to most, the US is a relatively new country. While our legal heritage flows from 
England, it has historic influences from many other aged legal systems and cultures. The 
legacy of early settlers including the Spanish, French, Swedes and Dutch all shaped and 
formed US law to varying extents. 

While different cultures added to our current law, the largest influence has certainly 
been England and English common law. As such, our law is very different from other forms 
of European law that base their systems on statutes. Common law refers to judge-made 
law. Thus, Anglo-Saxon English law was originally based on the mores, thoughts, and 
societal values of the English population. Originally there were no lawyers or judges by 
trade. The original “judges” were called witans and were actually ministers or counselors. 
The witans would meet and listen to cases in the Witenagemot. The term “Witenagemot” 
was derived by combining witan with the old English term “gemot,” meaning meeting or 
assembly. The Witenagemot possessed the equivalent of modern-day judicial as well as 
legislative functions and power. 

Over time, judges would determine cases by applying the laws and customs to specific 
factual situations. These decisions were written down, used, and further developed by 
other judges who would apply the law found in prior decisions to the case at hand. 
The judges relied on these earlier decisions, or “precedent,” in refining and applying 
the common law. Basing decisions on such prior precedent results in law that evolves 


CHAPTER 1+ JURISPRUDENCE AND US LEGAL HISTORY 5 


slowly, yet is able to vary with societal and moral change. In addition, the use of precedent 
in judicial decision making also provides the necessary stability and clarity to the law. 
Judges have the power to disregard precedent and over-rule a prior case if the application 
of precedent to a factual situation would result in manifest unjustness. However, the 
concept of stare decisis provides a governor on rogue abuse of judicial power. As stated in 
In re Osborne: 


Stare decisis is the policy of the court to stand by precedent; the term is but an abbreviation of 
stare decisis et quieta non movere — “to stand by and adhere to decisions and not disturb what is 
settled.”! 


In addition to various common law courts, called Common Pleas, King’s or Queen’s 
Bench, and Exchequer, the English had Courts of Chancellery. These courts, which were 
administered by royal officials called chancellors, were actually clergymen, who did not 
follow common law doctrines. These courts relied heavily on ecclesiastical, or church- 
made, law. Chancellors, through chancery courts and principles called “equity,” had the 
ability to ignore unfair laws or rules. In the Court of Chancellery you could win your case 
regardless of legal formalities if the chancellor hearing your case felt that justice was on 
your side. While the common law defined rights and obligations, equity had the power 
to compel performance. Common law remedies revolved around monetary damages 
while equitable remedies involved power to compel individuals to refrain from doing 
something they were entitled to, or to require them to do something they didn’t want to 
do. Such power to compel was enforced by contempt orders where a party could be jailed 
if they failed to take action as ordered by the court. 

The English system, with its various courts, was specialized and intricate. Jurisdiction 
often overlapped. Other English courts vied with equity and common law courts. Royal 
courts, merchant courts, and admiralty courts all had different areas of jurisdiction and 
functions. Courts of equity and common law merged in the nineteenth century. The 
various principles and doctrines of the common law and equity are now applied in a 
single court. As the colonists’ heritage was largely English, the common law, equity, and 
various English court doctrines provided a foundation for a rising nation. 

English law was not strictly founded on judge-made law. Much law came from 
Parliament, as well as royalty, through the king. Prior to the eleventh century, the law 
was largely unwritten. The Norman invasion in 1066 influenced and shaped the English 
legal system due to the infusion of the code-based Roman civil law that was introduced 
by the Normans. The Normans replaced the Witenagemot with the King’s Court called 
the Curia Regis. The Curia Regis provided the seeds for a central court system and the 
subsequent law became interstitial in that the common law composed of the customs of 
the people blended with the Roman civil law system brought over by the Normans. Some 
such statutory law had a weighty effect on the colonies. The Magna Carta, also called 
the Great Charter of Freedoms, was originally issued in 1215. King John was improperly 
governing and over-taxing the country, so influential barons created a document to 
restrict his powers. It basically required the King to admit that the law could bind the 
monarchy. It specifically protected certain rights of the King’s subjects and allowed a 
process to appeal unlawful imprisonment. The Magna Carta influenced the development 


1 United States Internal Revenue Serv. v. Osborne (In re Osborne), 76 F.3d 306, 96-1 U.S. Tax Cas. (CCH) para. 50,185 
(9th Cir. 1996). 
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of the common law and led to the principle of constitutional law that is the foundation of 
the US legal system. 


Early Times: The Colonial Period 


Courts as well as judges came to America with the colonists. Documentation regarding 
this earliest period of American law consists of remnants. Although a few early reports of 
American common law (referred to by lawyers as “case law”) exist, they did not become 
readily available until after the revolutionary war. Colonial charters, issued by the British 
government, outlined the rights of the colonists. 

The earliest legal systems in the colonies closely resembled martial law. There were 
no refined legal systems as we know of them today. Colonial life was difficult at best and 
sophisticated legal systems, like those in England, were simply not in existence. While 
the British colonized along the eastern seaboard, the distance and lack of any real colonial 
policy ensured that early English control was marginal. The distance also ensured that 
the leaders of the local colony had ultimate power to make, as well as enforce, the law. 
As the colonies were geographically isolated, each system grew independently and had 
its own idiosyncrasies. The religious and political ideologies of the various colonies had 
a marked effect on the various legal systems. Colonial law was largely composed of local 
custom and practice blended with bits and pieces of the English system. As the early 
settlements more or less developed their own legal systems in segregation from other 
colonies, the various systems were usually a combination of what the settlers recalled 
about English common law, local custom, political, and religious beliefs. Therefore, 
early colonial law was localized, was often not written down, and was certainly a 
major departure from the structure, process, and sophistication of the mature and fully 
developed English legal system. 

In the mid-eighteenth century, the British began a series of actions that angered a large 
percentage of the colonial population. At the time that the Revolution started, there were 
26 British colonies. Britain adopted many laws that were burdensome to the colonists, 
closed Boston’s port, reorganized colonial governments, and sought to tax the colonists. 
These actions and events greatly angered a large number of the colonists. This anger 
gradually increased and eventually led to the American Revolution. 


The Revolution 

While the fighting started in Lexington, Massachusetts in April 1775, the colonists didn’t 
formally declare themselves independent of England until 1776. With independence 
came the daunting task of establishing a new government. The first attempt resulted in 
the Articles of Confederation. Adopted in 1781, the Articles of Confederation was the 
original governing constitution of the original 13 states. It had the effect of legally uniting 
the states into the “United States of America” with a confederation form of government. 
Under the Articles, the states individually retained much autonomy and sovereignty 
over all governmental functions that were not explicitly delegated to the new national 
government. 

Fairly quickly, a powerful political group known as the “Federalists” determined 
that the Articles were impotent and that the new national government lacked any real 
authority. Dissatisfaction also occurred due to the perceived imbalance between the 
large and small states regarding the legislative process and the division of power. 
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Due to this discontent, the US Constitution eventually replaced the Articles. The document 
took years to craft and was eventually adopted in 1787 by the Constitutional Convention 
setting in Philadelphia, Pennsylvania. When the ninth state (New Hampshire) ratified 
the Constitution, it became the governing document as only nine of the original 13 states 
were required to formally adopt it for it to be given effect. The Constitution was later 
ratified by conventions in each US state. As we will explore in Chapter 2, the Constitution 
is the foundation for the US legal system and changed the early government from a 
loose confederation to a strong federation. It is a remarkable document framed by those 
seeking to establish a form of government, which was up to that point unheard of. The 
Constitution has three main Articles that establish our tripartite, or three-“branch,” form 
of government. Article 1 of the Constitution deals exclusively with the powers conferred 
and restrictions placed upon our national legislature. Article 2 enumerates the powers 
possessed by the executive branch (the President). Article 3, as well as the subsequently 
added first 10 Amendments to the Constitution known as the Bill of Rights, creates an 
independent judiciary where a person could seek a remedy for perceived wrongs from an 
unbiased tribunal. The framers of the Constitution specifically wanted an independent 
judicial system to ensure individual rights against tyranny. The new government was 
to be one of laws and rules that applied to all citizens equally, regardless of heritage or 
position. 


An Emerging Nation 

The separation caused by the revolutionary war did not sever the legal heritage. The 
states incorporated, more-or-less, the complete body of English common law existing at 
the time of the parting. Blackstone’s seminal Commentaries on the Laws of England acted 
as a guide and sourcebook for an emerging nation that had few published legal texts 
or primers. As outlined above, and out of necessity and pragmatics, colonial law was a 
bare-bones version of the sophisticated British legal system. In addition, the colonists 
added a few unique institutions unknown to the British monarchy. One shameful 
institution was the establishment of slavery. While the Portuguese and Spanish 
enslaved people in the sixteenth century in order to operate the sugar industry, slavery 
was unheard of in England. There is some evidence that slavery started in the early 
1600s in the colonies. While slavery is typically associated with black men and women 
transported from Africa, colonists also enslaved American Indians. In addition, there 
were many white “indentured servants” who were enslaved for a temporary period 
of time before they were able to achieve total freedom. The slave population was very 
important to the economic growth of our country and became very significant in the 
southern colonies. Therefore, a body of law developed that was specific to slavery. 
While the institution of slavery is abhorrent and an embarrassment to the US, it played 
an important role in the development of the country. 

Another institution, peculiar to the colonies, was ownership of land. In England land 
was held, generation after generation, by select families. Real property was held by a very 
small fraction of the population — certainly less than two percent. The oldest son of the 
family inherited land. The colonists, in contrast, were able to own and obtain large tracts 
of land. While the ownership of such land could certainly pass through inheritance, it was 
also often sold between different parties as the colonists didn’t feel the need to keep large 
estates intact and owned by a single family. Property law governs the various forms of 
ownership in land (often called “real property”) and in personal property in the common 
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law legal system. In the common law system there is a legal distinction between movable 
(personal property) and immovable property (land and items attached to the land). 


Politics and the Law 

While this text does not delve into political science, failing to mention the effect of the 
political process on the development and maturity of our legal system would be akin to 
painting an incomplete landscape. From the inception of the great union that evolved into 
the United States of America, there have been philosophical battles, fought through the 
political process, regarding the legal rights and obligations of the nation’s citizens. 

The original political parties no longer exist and therefore have no adherents that run 
for office. Other than the “Democrats” and “Republicans,” and various adaptations of 
these parties, only two other parties have won the US presidency: the “Federalists” and 
the “Whigs.” 

America’s founding fathers considered opposing factions a very real danger to 
a democratic society. However, two opposing schools of thought started to emerge 
concurrently with our independence. The axis of each school of thought, or “party,” 
formed around members of the cabinet of the first President, George Washington. 
The parties that emerged from these philosophies were called the Federalists and the 
Democratic-Republicans. The opposing parties were led by founding fathers John Adams, 
a Federalist, on one side and his friend Thomas Jefferson, a Democratic-Republican, on 
the other. 

The Federalists basically favored a strong centralized national government. They also 
favored industry and economic development and wanted to maintain strong relations 
with England. John Adams was the leader of this movement. Jefferson’s Democratic- 
Republican Party favored small government, agrarian interests, states’ rights, and 
extensive freedoms for citizens from excessive government intrusion. Such opposing 
political viewpoints continue to have a profound effect on the US legal system. As we 
will discuss in Chapter 2, the battle is fought through the election of accountable officials 
as well as through the appointment of judges that have lifetime tenure, and therefore are 
arguably unaccountable to the electorate, to our highest courts. 

George Washington announced his retirement in 1796 and John Adams and his Federalist 
supporters in the Senate succeeded him. By 1800, the Federalist Party’s popularity was 
declining and Jefferson’s Democratic-Republican Party was becoming a powerful political 
influence. The Federalist party lost so much influence and power that John Adams was 
the only Federalist ever elected to the presidency. The Democratic-Republicans enjoyed 
a period of success that lasted until 1824. In that year, divisions and in-fighting occurred, 
which led to four different Democratic-Republicans running for the office of president. The 
race was so close and discordant that the House of Representatives actually had to decide 
the race. John Adam’s son, John Quincy Adams, was made President through this process 
even though he received less of the popular and electoral votes than Andrew Jackson. The 
growing evolution of the political parties is evidenced by the fact that John Quincy Adams 
himself was a member of multiple political parties, including the Federalist, Democratic- 
Republican, National Republican, and later “Anti-Masonic” and Whig parties. 

The fierce battle over the 1824 presidency led to a group of the Democratic-Republican 
party, led by Jackson, forming what would eventually evolve into today’s Democratic 
Party. The opposing faction organized a party called the “National Republicans.” 
President Jackson held office for two terms. The National Republicans joined with other 
parties that opposed Jackson and formed a new party called the Whigs. The Whigs’ 
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platform advocated economic development projects and congressional power that 
exceeded that of the President. In reality the Whigs maintained party identity by simply 
being in opposition to the Democrats. Between 1840 and 1852, the Whigs were a powerful 
national influence and four Whigs served as president. Tensions eventually leading to 
the Civil War destroyed the Whig party in the 1850s. Abraham Lincoln was first a Whig 
when he served in Congress. However, by the time he ran for the presidency in 1860, he 
was associated with a new party called the Republicans. With the exception of minor 
movements with largely regional significance, it has been Republicans vs. Democrats, on 
a national scene, ever since. 

As we will see in the later chapters, the political influence on our legal system is 
profound. Ever since the seminal case Marbury v. Madison and the development of the 
principle called judicial review, the political ideology and composition of the Supreme 
Court obviously has significant consequences on the rights and obligations of the citizens 
of the US (see Case 1.1 below). As elected officials appoint (the President) and confirm 
(the Senate) Supreme Court candidates, the process is political and often overly partisan 
in nature. Under our representative form of government, the President as well as the 
various members of Congress are elected and necessarily shape the law based upon 
individual and collective political ideologies formed by individual as well as collective 
morals, ideals, and principles. Political parties are often formed around groups sharing 
a common interest in terms of what they believe to be the best form of government. 
The most common political ideologies in the US are conservatism, libertarianism, and 
liberalism. While it is difficult to segregate the various ideologies, conservatives believe in 
fiscal and social restraint, conservatism, support for a strong military, and shared power 
between the federal and state governments. Libertarians prioritize individual liberty and 
seek to diminish government (state and federal) intrusion upon their lives. The liberal 
ideology is often defined by a belief in large government and regulation of business as 
well as individual freedoms for the good of society as a whole. 





Case 1.1 Marbury v. Madison, 5 U.S. 137, 1 Cranch 137 (1803) 


US Supreme Court 


FACTS: William Marbury was one of President Adams’ “midnight appointments” attempted 
in the last hours of his administration. All of the necessary paperwork and procedures 
were completed to secure his appointment as a justice of the peace in Washington, D.C., 
but Secretary of State John Marshall failed to deliver his commission. Upon assuming the 
presidency, Jefferson ordered his Secretary of State James Madison not to deliver the 
commission. Under authority of the Judiciary Act of 1789, Marbury sued to ask the Supreme 
Court to issue a writ of mandamus to force Madison to deliver the commission. 


ISSUE: 1) Does Marbury have a right to this commission? 2) If Marbury has a right, is there a 
remedy at law to realize it? 3) If there is a remedy, is it one that can issue from the Supreme 
Court? 


HOLDING: 1) Yes. Because Marbury’s commission was signed by the President and sealed 
by the Secretary of State, he has a legal right to the commission; 2) Yes. Because the 
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signing and sealing completed the appointment process, denial of the commission is a 
violation of the law. In a government of laws, a violation of the law creates a governmental 
responsibility to remedy the violation. A writ of mandamus is such a remedy. 3) No. The 
Constitution is the “supreme law of the land.” As such, it is “superior” and “fundamental 
and paramount.” It establishes “certain limits” on the power of the government it creates. 
This includes Congress. Without such limits, “it would be giving to the legislature a practical 
and real omnipotence.” Thus, “a legislative act contrary to the Constitution is not law.” 
“It is emphatically the province and duty of the judicial department to say what the law is.” 
When a case comes to the Supreme Court, the Court must decide that case according to the 
law. If “ordinary” (statutory) legislation conflicts with the limits imposed on government by 
the Constitution, the fundamental law must govern the ordinary. If the legislature passed 
an act that the Constitution forbids — like a tax on interstate sales, an ex post facto (law 
enacted after the act) law, or a treason conviction based on something other than two 
witnesses or a confession in court, the courts would have to strike it down, otherwise the 
Constitution would not limit government. The courts have this power because they decide 
cases under law; judges take an oath to uphold the Constitution, and this is part of that 
function. Following these principles, Marbury cannot receive a mandamus from the Court. 
The Constitution creates two categories of jurisdiction for the Supreme Court — original 
and appellate. Congress, under Article Ill, has the power to regulate appellate jurisdiction; 
however, no such power is given for the regulation of original jurisdiction. Article III 
completely and exclusively defines the latter — it cannot be added to or taken away from. 
Therefore, the provision of the Judiciary Act 1789 that added matters of mandamus to 
the original jurisdiction of the Court is beyond the power given to Congress by the people 
in the Constitution. Having no legitimate jurisdiction over this matter, the Court cannot 
provide Marbury with the remedy he seeks. Therefore, the case was dismissed for lack of 
jurisdiction. John Marshall, relying heavily on “logical reasoning” and little constitutional 
text, read the power of judicial review over acts of the national government into American 
constitutional law. This power was extended over the actions of state governments in 
Martin v. Hunter’s Lessee (1816) and state courts in Cohens v. Virginia (1819), and is: 1) the 
source of most of the authority the Court has come to know; and 2) the focal point of the 
ultimate debate about the Court’s proper constitutional role — should it exercise this power 
frequently (judicial activism) or sparingly (judicial restraint)? 





The Constitution, the Common Law, and Statutes 

While the Constitution is the foundation of the US legal system, the system itself is often 
complex and difficult for the legal novice to comprehend. While this chapter focuses on the 
macro-history and progression of the US system, the following chapters are necessarily 
more focused in scope and provide a developed subject matter-specific taxonomy. 
While we have briefly mentioned the influence and effect of the US Constitution, law 
made by legislative bodies called statutes, and judge-made or interpretations of various 
statutes called common law, the rise of the administrative state and administrative law 
has perhaps had the most profound effect on our legal system. In addition, individual 
states have constitutions as well as legislatures, chief executives called Governors, and 
administrative bodies. 
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Although the original colonists were British initially, there were competing legal 
systems. Spanish and French settlers brought a heritage of “civil law” to the emerging 
country. Civil law refers to a code or statute-based system that is the actually the 
principal system of law in the world. In civil law jurisdictions judges apply a written 
code to the cases before them. This is very different from the common law system where 
judges utilize law developed from prior cases and apply the principles to the facts at 
issue in a particular case. In the common law system, law is made by appellate court 
judges who hear cases that are appealed from the trial court level. As the territories 
opened, large groups of lawyers and judges trained in the common law settled areas 
with civil law customs and over time the common law became the norm. However, 
remnants of civil law are found in some states — Louisiana law is still largely based on 
the French Civil Code and the language of court proceedings, statutes, regulations, and 
case law in Puerto Rico is Spanish. 

The development of the law over the last 200 years has necessarily been a reflection on 
the needs as well as “wants” of our society. As we moved from an agrarian, to industrial, 
and into the “information” age, our legal needs have likewise evolved. Roughly speaking, 
our system has required the creation or adaption of various bodies of law and legal 
doctrines to meet the needs of a complex and diverse society. 


Contract Law and Economic Expansion 

The free market economy and the needs of a growing nation stimulated the development 
of contract law. Compared to today’s administrative state, the colonists and early 
settlers certainly lived and operated in a much less regulated, unhindered, and laissez- 
faire environment. Principles of contract and private property were well known by 
the colonists. Most early nineteenth-century regulation of business actually occurred 
due to state, and not the federal government’s, intervention. As the country moved 
from an agrarian to an industrial state, laws were passed to facilitate economic growth. 
Commercial and transactional law further developed in order to provide a framework 
for national expansion. Laws, both state and federal, were focused on the establishment 
of the transportation infrastructure necessary to support a growing nation. As this 
period was well before the advent of national taxation, the federal government used 
land and land grants to kindle growth. These grants went to various entities, but were 
mostly used to establish railroads, canals, and roadways. In the subsequent chapters 
we will review the impact of commercial and transactional law, specifically focusing on 
the body of law known as contract law and on the growth and maturity of the US free 
market system. Without contract law, our free market economy simply could not exist. 
Over time, the involvement of the federal and state government, along with various 
administrative agencies, has greatly increased the amount of regulation pertaining to 
various commercial industries. This in turn has had a direct impact on our economic 
environment and, by natural extension, our daily lives. 


Administrative Law 

We will also review the twentieth-century development of the administrative state. This 
development greatly increased the involvement of both federal and state governments 
into areas unimagined by the colonists and framers of our Constitution. Arguably this 
has had positive as well as negative effects on our daily lives. Administrative agencies 
are created by federal, state, and local lawmaking authorities to oversee matters of 
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governmental concern beyond the normal expertise of legislators. As discussed in the 
later chapters, administrative agencies have limited legislative, executive, and judicial 
functions. Regulations passed by the various agencies have the force of law and violations 
of agency rules can have criminal, as well as civil, consequences. The FAA is an example 
of a federal administrative agency. 

The expansion of government programs and agencies necessarily required increased 
taxation to fund the various programs and organizations. The nation had few taxes in 
its early history. Early on, the government was supported by taxes on alcohol, sugar, 
tobacco products, certain auction property, and slaves. During periods of war, various 
sales taxes were implemented on items such as precious metals and jewelry. Congress 
did away with all internal taxes in 1817, relying instead on taxation of imported goods 
to provide funds for running the national government. 

The first income tax law was passed by Congress and signed into law in 1862. The law 
was passed in order to support the Civil War effort. The Revenue Act of 1862 established 
an administrative agency known as the office of the Commissioner of Internal Revenue. 
The powers to collect taxes and enforce the tax laws remain very much the same today 
as when the law was originally passed. Some 10 years after enactment, the income tax 
was eliminated. It briefly reappeared in 1894-95. In 1895 the Supreme Court held the 
income tax to be unconstitutional. Congress enacted the current federal income tax 
structure in 1913 after the Sixteenth Amendment to the Constitution was ratified. This 
ratification gave Congress the authority to tax corporate as well as personal income. The 
initial income tax rates were progressive yet very low. 

As the FAA is the federal agency tasked with rule making and enforcement regarding 
aviation specific matters, the Internal Revenue Service is the federal administrative agency 
charged with the collection of taxes. The administrative state is expansive and there are 
hundreds of federal administrative and thousands of state agencies, with the delegated 
authority to regulate in most areas of our lives. 


Tort Law 

Tort law is the name given to an area of law that provides remedies for civil wrongs 
that do not arise out of contractual duties. While there are many categories of tort law, 
such as negligence or unintentional torts, intentional torts, strict liability torts, statutory 
torts, and economic torts, tort law is basically injury law. A person who is injured uses 
this body of law to recover damages from someone who is legally responsible for the 
injuries suffered. Generally speaking, tort law defines what constitutes a legal injury and 
establishes the circumstances under which one person may be held liable for another’s 
injury. The injuries can be personal or economic. Torts cover intentional acts as well as 
negligent acts or accidents. Aviation torts can be very complex and, as we will see in 
future chapters, various doctrines apply to public and private litigants. The common 
law, as imported from Britain, had many basic tort law doctrines that were applied to 
aviation cases very early on in our nation’s history (see Case 1.2). 
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Case 1.2 Guille v. Swan, 1 AVI 1 (NY Sup. Ct. 1822) 
Supreme Court of New York 


FACTS: Swan, a balloonist, crash-landed in a private New York garden. He landed with his 
body hanging outside of the basket and called a passer-by to assist. After the balloon landed, 
it dragged approximately 30 feet through the plaintiff’s garden, allegedly causing damage to 
his potato and radish crop. Soon after Swan landed, a group of approximately 200 onlookers 
broke through Guille’s garden, causing further substantial damage. The damage caused by 
the defendant’s actual crash was approximately $15. The damage by the crowd of onlookers 
was approximately $90. Guille sued Swan, alleging that Swan was liable for the full amount 
of damages. Swan maintained he was only responsible for the damage caused by the balloon 
and not the subsequent activity of the crowd. 


ISSUE: Was Swan responsible not only for the damage caused by his negligent act, but also 
for the damage caused by the crowd? 


HOLDING: Yes. The Court reasoned that one person might be liable for the acts of others if 
the act of the individual ordinarily and naturally produced the acts of the others. It reasoned 
that the intent with which an act is done is by no means the test of the liability of a party. 
The court further relied on English case law (Scott v. Shepard, 2 Black. Rep. 892) regarding 
causation. In this case it was determined that a person engaging in negligent activity was 
responsible for the resulting damage caused by the negligent activity. 

Prior to the nineteenth century, tort law was under-developed and was largely of no 
consequence in the agrarian US. The expansion of tort law, specifically unintentional torts 
called negligence, was largely concurrent with the Industrial Revolution. The frenzied growth 
of factories, railroads, and maritime endeavors all caused injuries in large numbers. Tort law 
evolved rapidly in response to the industrialization of our nation and the unique demands 
of a changing population. The doctrine of strict liability for defective products was one such 
development. In 1963 the Supreme Court of California imposed strict liability for defective 
products in the case of Greenman v. Yuba Power Products, Inc. (see Case 1.3 below). 
Subsequently law regarding strict product liability was adopted by many international 
jurisdictions. Strict product liability often plays a major role in aviation litigation. 
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Case 1.3. Greenman v. Yuba Power Products, Inc., 59 C2d 57 (1963) 
Supreme Court of California 


FACTS: Mr Greenman purchased a combination power tool, called a “Shopsmith,” that could 
be used as a saw, drill, and wood lathe. He saw it demonstrated and read the brochure 
prepared by the manufacturer. He subsequently purchased the necessary attachments to 
use the Shopsmith as a lathe. After he had worked on the piece of wood several times, it 
flew out of the machine and struck him in the forehead, inflicting serious injuries. An expert 
testified that inadequate screws were used to hold parts of the machine together and there 
were other positive ways of fastening the parts which would have prevented the accident. 


ISSUE: Was the manufacturer Yuba Power Products was strictly liable for the injury 


complained of by Mr Greenman as a result of a defect in the Shopsmith? 


HOLDING: A manufacturer is strictly liable in tort when an article placed on the market, 
knowing that it is to be used without inspection by the purchaser for defects, proves to 
have a defect that causes an injury to a human being. Implicit in the machine’s presence 
on the market was a representation that it would safely do the jobs for which it was built. 
Therefore, to establish the manufacturer’s liability, it was sufficient that Mr Greenman 
proved that he was injured while using the Shopsmith in a way in which it was intended 
to be used, as a result of a defect in design and manufacture of which he was not aware, 
that made the Shopsmith unsafe for its intended use. The Court reasoned that the purpose 
of such liability is to ensure that the costs of injuries resulting from defective products are 
borne by the manufacturer that put such products on the market rather than by the injured 
persons who are powerless to protect themselves. 





Criminal Law 
Criminal law refers to statutory law, enacted by a public body such as Congress or a state 
legislature, imposing punishment for failure to conform. While tort law is a private cause 
of action, the violation of a criminal statute involves conduct that society deems unjust. 
There is often an overlap between criminal law and tort law. In our legal system, assault 
is a crime as well as an intentional tort. Tort law allows an individual or entity to seek 
recourse, called a “remedy,” for injuries suffered due to intentional or negligent acts of 
another person or entity. As we will explore in future chapters, tort law remedies are most 
often monetary in nature. In contrast, violations of the criminal law, as enacted by various 
government bodies, are prosecuted in order to discourage certain conduct that society 
has deemed wrongful. Violation of the criminal law can lead to imprisonment as well as 
monetary penalties. In the criminal system monetary compensation is called “restitution.” 
As criminal penalties are much more severe than civil remedies and often involve the 
restriction of an individual's constitutional rights (freedom of movement, among others), a 
higher burden of proof is required for conviction of a crime than that to determine liability 
for a civil wrong. Burden of proof refers to the standard required to prove allegations in 
a legal action. In criminal actions the government must be prove the alleged violations 
of the law to the extent that there is no “reasonable doubt” in the mind of a reasonable 
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person that the defendant is guilty. In contrast, most civil lawsuits require the person 
bringing the lawsuit to prove by a “preponderance of the evidence” the elements outlined 
in their lawsuit. Preponderance of evidence means simply that the matter asserted seem 
more likely to be true than not. 

Early societies and cultures did not separate criminal from civil law. The modern 
distinction occurred following the Norman invasion of England. The definition of a 
crime depends on the mores and beliefs of society. Such moral notions and beliefs often 
change dramatically over time. Colonial criminal law was defined and based on the 
moral consensus of the community. During the colonial period, idleness, blasphemy, and 
fornication or unmarried couples having sex were against the law and were often severely 
punished. The early colonists treated “criminals” very harshly. Public whippings and 
brandings were not uncommon. Multiple offenses of the same crime often resulted in 
a death sentence. During the eighteenth century, jails were used to hold those awaiting 
criminal trial and debtors. Incarceration was uncommon and the chief deterrent to criminal 
conduct was shame and severe punishment. In the nineteenth century, prisons in which 
prisoners were incarcerated and held as part of their punishment became commonplace. 
The goal of these facilities was atonement by the prisoners. It was not until late in the 
nineteenth century that rehabilitation became the standard goal of prisons. 

After the revolutionary war, police forces were established in the larger cities to 
maintain order. In addition, the various criminal laws were codified. The codification 
of the criminal laws in the early nineteenth century meant an end to common law 
criminal laws. Criminal laws were now the sole prerogative of the various legislative 
bodies. The federal government took a much more active role in criminal justice in the 
twentieth century. Much of this activity has been due to the tremendous expansion of the 
administrative state. As we will see in Chapter 9, violation of federal statutes specifically 
related to aviation can lead to criminal as well as civil penalties. 

As the substantive criminal law has changed to meet the needs of society, procedural 
protections for the criminally accused have evolved overtime. There isa difference between 
constitutional and statutory criminal procedure. While the Constitution and case law 
interpreting constitutional safeguards provide rights to those accused of crimes, statutory 
rules govern the conduct of criminal trials at both the state and federal levels. Rules of 
statutory criminal procedure (which are regularly revised) may afford defendants more 
protection than constitutional criminal procedure, but may not afford less protection. 


Other Legal Systems 

Comparative law is the study of differences and similarities between the law of different 
countries or jurisdictions. While there are a multitude of different legal systems in the 
world, we categorize the systems as common law, civil law, customary law, religious law, 
and mixed forms in order to provide a manageable body of knowledge for the beginning 
law student. Aviation is a global industry and therefore it is important that aviation 
professionals acquire a basic knowledge of the various legal doctrines and systems that 
impact the industry. 

As discussed above, the US legal system is one of common law with civil law influences. 
Common law systems are those whose law is based on English common law concepts 
that emphasize case law, as opposed to legislation, for the general law. The common law 
system has certainly taken on different forms throughout the world based on site-specific 
cultural influences. The UK, Canada, Ireland, Australia, and New Zealand are among 
the many countries that are in the common law category. In addition, the following 
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illustrative countries or jurisdictions have mixed systems of common and other forms of 
law: Louisiana and Puerto Rico (US), Scotland, the Philippines, Thailand, South Africa, 
Pakistan, Singapore, and the United Arab Emirates. 

Civil law jurisdictions draw upon Roman legal heritage and rely on elaborate systems 
of written codified law as opposed to relying primarily on case law. Civil law systems 
include most of South America (including Argentina, Bolivia, Brazil, Columbia, Costa 
Rica, and Chile) as well as Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, 
Cuba, the Czech Republic, Denmark, Finland, France, Germany, Greece, Iceland, Italy, 
Mexico, Norway, Panama, Poland, Russia, Spain, Sweden, and Switzerland. The vast 
majority of the world relies on either a civil or mixed civil law system. 

Customary law refers to law derived and developed by custom. Customary law is a 
form of law wherein each individual recognizes the benefits of behaving in accordance 
with other individuals’ expectations. The source of customary law is reciprocal behavior. 
Offenses are treated as torts rather than offenses against society as a whole. With the 
exception of Andorra, Guernsey, and Jersey, it would be difficult to identify a jurisdiction 
that operates under a purely customary legal system. However, many jurisdictions 
have legal systems that rely significantly on custom, philosophical, spiritual, or cultural 
influences. Among the mixed systems with customary influences are: China, Hong Kong, 
India, Indonesia, Japan, Malaysia, North Korea, South Korea, and Taiwan. 

Religious law systems are those that are independent in nature and based upon religious 
tenets. These tenets are used as the source of law. Such law can be thought of as revealed 
by God or a higher deity. Christianity (including canon law), Hindu law, Halakha (Jewish 
religious law), and Islamic law are religious law systems utilized in one form or another 
worldwide. Islamic law is the most widely used religious law and, along with common 
and civil law, is one of the three most common legal systems in the world. Jurisdictions 
with forms of religious law include: Afghanistan, Iran, Libya, and Saudi Arabia. Egypt, 
Syria, and Jordan are among the countries that have mixed systems with religious law 
asserting a strong influence. 


CHAPTER 1 
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REVIEW QUESTIONS 


What does jurisprudence mean? 

What is common law? 

Explain stare decisis and the importance of the concept in our system of law. 
What are the Articles of Confederation? 

What are the three main Articles of the US Constitution? 

Marbury v. Madison is often cited for establishing what legal principle? 
Civil law refers to what type of legal system? 

What is the function of an administrative agency? 

What is the difference between customary and religious law? 
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The US Legal System 


Planes do not wander about in the sky like vagrant clouds. They move only by federal 
permission, subject to federal inspection, in the hands of federally certified personnel 
and under an intricate system of federal commands. The moment a ship taxis onto a 
runway it is caught up in an elaborate and detailed system of control. 


Justice Robert H. Jackson 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. understand the historical context behind the drafting of the US Constitution; 

2. understand the structure and jurisdiction of the federal and state judiciaries; 

3. understand how the US Constitution divides power between the state and federal 
government; 

4. understand the concept of federal preemption of state law; 

understand the scope of the federal government’s power to regulate commerce; 

6. havea basic understanding of how lawsuits proceed in federal court, state court and 
before administrative agencies; 


gı 


7. know how administrative agencies are formed and where they get their authority; 

8. understand what powers are reserved by the states and how states build and operate 
airports. 

INTRODUCTION 


On September 3, 1783, Benjamin Franklin signed the Treaty of Paris, officially ending 
the American Revolution. At the same moment, in the same city, Joseph and Etienne 
Montgolfier were making preparations to launch humanity headlong into the age of 
aviation. Years earlier, Joseph had noticed that clothes drying over a fire would billow 
upwards. Unaware that it was the heat that caused this reaction, Joseph assumed that 
fire produced a gas that was lighter than air. He hypothesized that he could capture 
that gas in a balloon and ascend into the sky. On September 19, 1783 — just over two 
weeks after the signing of the Treaty of Paris — the Montgolfier brothers launched a hot 
air balloon into the skies of Paris. Afraid of what flying might do to the human body, 
the brothers tested their contraption with a sheep, a duck and a rooster. Later that year, 
they conducted the first manned flight in human history when they sent two human 
passengers into the sky. Benjamin Franklin witnessed the event and excitedly wrote a 
letter describing it: 
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The sky was cloudy in some areas but clear in others. The wind was blowing from the northwest. 
At eight minutes past twelve, a box was pulled to signal that air was beginning to be pumped 
into the aerostat. This operation was completed in 8 minutes despite the wind, and the machine 
was ready to take off ... We observed it lift off in the most majestic manner. When it reached 
around 250 feet in altitude, the intrepid voyagers lowered their hats to salute the spectators. We 
could not help feeling a certain mixture of awe and admiration. 


From its very inception, the fate of the US has been closely intertwined with the history 
of aviation. The airplane has been an integral fixture in American history, because of 
the country’s great expanse and the need to cross oceans to reach other continents. For 
that reason, America has often been a world leader in developing not only the science of 
aviation, but also the laws and regulations that are necessary to safely manage the nearly 
100,000 flights that operate in US airspace every day. In this chapter, you will learn about 
the overall framework of the American legal system and some of the many ways in which 
law and aviation intersect. 


FEDERAL LAW 
The Drafting of the US Constitution 


In the midst of the American Revolution, the Second Continental Congress took up the 
monumental task of drafting the country’s first constitution. The result was the Articles of 
Confederation, which were adopted by Congress in 1777. Even at that early date, Americans 
recognized the importance of travel and commerce to the future of the nation. To that end, 
the Articles specifically guaranteed the right of American citizens (with the exception of 
“paupers, vagabonds and fugitives”) to move freely amongst the states and engage in trade. 

The Articles created a weak national government that had few powers and responsibilities. 
Its judicial branch could only hear admiralty cases and it had no executive branch. Under 
the Articles, Congress was tasked with providing for a national defense, negotiating treaties, 
and resolving disputes between the states. The individual states retained sovereignty and a 
great deal of autonomy from the federal government. In practice, this left the Continental 
Congress with the power to request actions from the individual states, but not the power to 
compel them. As a result, the states often ignored Congress’ request for troops, provisions, 
and funds to support the ongoing war for independence. This created substantial difficulties 
for General George Washington, the commander of the Continental Army. 

The Articles also proved to be ineffective at promoting commerce. The states’ general 
refusal to contribute funds to the national government upon request left the nation 
without the necessary capital to raise an adequate navy. Consequently, US merchant 
vessels were particularly susceptible to piracy and impressment. The nation’s economic 
woes were further exacerbated by the fact that the national government had no power to 
tax or regulate commerce. Those powers were instead reserved by the individual states. In 
practice, this created substantial barriers to trade because of conflicting laws, protectionist 
import taxes, and other trade barriers set up in the various states. 

In 1786, delegates met to discuss ways of strengthening the nation’s trade. James 
Madison attended as a delegate of Virginia. He called for “vesting in Congress the 
necessary powers to regulate trade, then suffering under the monopolizing power abroad, 
and State collisions at home.” The delegates issued a recommendation to Congress, 
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entitled Proceedings of Commissioners to Remedy Defects of the Federal Government. In 
it, they requested that the federal government amend the Articles. In response, Congress 
scheduled a constitutional convention for the following year. 

In May 1787, delegates met in Philadelphia to amend the Articles of Confederation. Many 
of them, including James Madison, Alexander Hamilton, and George Washington, arrived 
with the intention of doing away with the Articles altogether and drafting an entirely new 
form of government. By June, it became apparent that the Articles were doomed, and the 
convention began working on anew constitution. Allthe plans proposed at the Constitutional 
Convention featured stronger federal power over commerce and trade, but debates arose as 
to the apportionment of power between the states and the federal government. 

Alexander Hamilton proposed a plan that would eliminate state sovereignty altogether 
and unify the nation under a single national government. Delegates rejected the plan 
because they feared relinquishing state autonomy to the federal government. James 
Madison proposed the Virginia Plan, which divided power between the states and the 
federal government. The plan called for a bicameral legislature in which the number of 
representatives in both houses would be based on state population. Delegates from the 
larger states favored this plan because it provided them with substantial power over the 
federal legislature. In response, the smaller states proposed their own draft, called the New 
Jersey Plan. Under this model, each state would be allowed only one representative in the 
federal legislature. The delegates eventually agreed to a compromise solution that merged 
the best elements of the Virginia and New Jersey plans. The final draft kept Madison’s 
bicameral legislature and divided Congress into a House of Representatives and a Senate. 
Seats in the House of Representatives would be apportioned by state population and seats 
in the Senate would be fixed at two per state. 

The final draft was submitted to Congress and circulated for ratification by the 
individual states. On March 4, 1789, the new federal government began operating under 
the auspices of the Constitution. In less than two decades, the nation had transformed 
from a British colony to a loose confederacy of independent states, and into a republic 
of sovereign entities organized under a strong national government. The framers could 
hardly have imagined that in just a few generations, the US would undergo dramatic 
change once again, as its frontiers would be expanded by the birth of modern aviation. 
Yet, the Constitution was designed to provide a mere framework for how the government 
should operate. This makes the US legal system uniquely adaptive to changes in science, 
technology, and culture. While the framers could not have anticipated the rise of aviation, 
they designed an ingenious political system that has proven flexible enough to embrace 
aviation technology and adapt it to suit our modern needs. 


The Federal Judiciary 


The US Supreme Court sits at the apex of a three-tiered federal court system. It may come as 
a surprise that the Supreme Court is actually the only court established by the Constitution. 
All other federal courts are created by statute. The President appoints federal judges subject 
to the consent of the Senate, and those judges serve until resignation, death, or impeachment.' 


1 There are some minor exceptions to this rule. Federal judges in the territorial District Courts serve for fixed 
terms, as do bankruptcy court judges and certain other judges in courts of limited jurisdiction. 
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Figure 2.1 The three levels of the federal court system 
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Congress determines the federal courts’ structure, jurisdiction and number of judicial 
appointments. It can even abolish the lower federal courts, as it did in 1982, when it 
eliminated the Court of Claims and Court of Customs and Patent Appeals. Generally 
speaking, there are three levels to the federal court system: a trial level, an intermediate 
appellate level, and a final appellate level. 

The District Court is the trial level of the federal system. There are 94 districts 
throughout the US and its territories (Guam, the Virgin Islands, Puerto Rico and the 
Mariana Islands). For a case to be brought in federal court, the plaintiff must establish 
both subject matter jurisdiction and personal jurisdiction. The subject matter jurisdiction of 
the District Courts is fairly limited. The four primary types of cases that can be heard 
in the District Court are: (1) cases that arise under federal law; (2) cases in which the 
US is a plaintiff or defendant; (3) cases involving diversity of citizenship;? and (4) appeals 
from certain types of administrative agency decisions. In addition to having jurisdiction 
over the type of case, the court must also have jurisdiction over the defendant. Personal 
jurisdiction over a defendant can be established in any state where the defendant 
resides, is personally served with the lawsuit, or has certain “minimum contacts.” The 
third category of personal jurisdiction was established by the Supreme Court in the case 
of International Shoe v. Washington, 326 U.S. 310 (1945). There, Washington State sued a 
Missouri shoe company for non-payment of state taxes. The Missouri company had no 
offices in Washington, but it did employ a small number of traveling salesman there. 
The company argued that it was not subject to the jurisdiction of the Washington courts. 
The Supreme Court disagreed and held that a court may exercise jurisdiction over any 
individual who has “sufficient minimum contacts” with the forum state, regardless of 
whether the individual resides in the forum or was served in the forum. Doing business 
in a state is generally sufficient to establish jurisdiction, especially if the claim arises 
from those business transactions. 

Once jurisdiction is established, a lawsuit’s progress through the District Court is 
controlled to a large extent by the rules of procedure. Federal courts have a set of civil 


2 Diversity of citizenship occurs when the lawsuit is between citizens of different states, and the amount in 
controversy exceeds $75,000. 
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rules as well as a set of criminal rules. The rules of procedure govern how a lawsuit 
is filed and how it progresses toward trial. Generally speaking, a lawsuit begins with 
the filing of a complaint. Once served, the defendant must then respond by way of an 
answer or a motion to dismiss. A motion to dismiss may challenge the court's jurisdiction 
or may attack the legal basis of the complaint. Once a lawsuit has been answered, it 
proceeds into the discovery phase. During discovery, each party is entitled to conduct 
depositions of parties and witnesses, demand that certain documents be turned over, 
and request answers to requests for admission and interrogatories. The discovery phase 
is generally the most time-consuming and costly phase of a civil lawsuit, and it is not 
unheard of for discovery to take anywhere from months to years. For example, litigation 
that resulted from the 1996 crash of TWA Flight 800 was still ongoing as late as 2004. 
Criminal cases generally proceed much faster, since the constitution guarantees 
defendants’ right to a speedy trial. Once discovery is complete, the parties and the 
court set a trial date. At trial, the rules of evidence govern how the trial is presented to 
the jury and what things the jury is permitted to consider. At any time during the civil 
legal process, the parties could negotiate a settlement or the court could grant dismissal 
or summary judgment. 

Once the District Court has rendered a final decision, the order may be appealed 
to the Circuit Court, which is the intermediate court of appeal in the federal system. 
A petitioner does not get a “do-over” in the Circuit Court, because the appellate court 
does not conduct any new fact-finding. Instead, it reviews the record to determine 
whether any errors of fact or law were made during the original proceedings. Significant 
deference is given to the District Courts’ factual findings, so those findings will not be 
countermanded by the Circuit Courts unless they are clearly erroneous. No such weight 
is given to the District Courts’ legal conclusions, which are reviewed de novo — without 
any deference whatsoever. There are 13 Circuit Courts, 12 of which have geographic 
jurisdiction over specific states and territories. For example, the Ninth Circuit Court of 
Appeals hears appeals from District Courts located in Washington, Oregon, California, 
Montana, Idaho, Nevada, Arizona, Alaska, Hawaii, Guam, and the Mariana Islands. The 
Federal Circuit is somewhat unique in that its jurisdiction is defined by the subject matter 
of the lawsuit instead of a geographic boundary. The Federal Circuit hears appeals in 
patent cases and certain administrative cases, among a handful of other subjects. 

The Supreme Court is the court of last resort in both the federal and state judicial 
systems. Circuit Court rulings can be appealed to the Supreme Court by filing a writ of 
certiorari. The court’s appellate jurisdiction is discretionary, meaning it is not required 
to hear each of the nearly 10,000 appeals it receives every year. To do otherwise would 
be physically impossible, as there are only nine justices on the Supreme Court. At least 
four of them must agree to hear a writ, otherwise the appeal will be rejected and the 
decision of the lower court will be final. The nine justices of the Supreme Court are 
highly selective about which cases they will hear, and they choose cases that involve 
legal questions with wide-ranging implications. The Supreme Court can also exercise 
original jurisdiction over cases involving ambassadors and other diplomats, as well as 
cases in which a state is a party. 

The Supreme Court's rulings are final and its justices are appointed for life. Yet, its 
power is not absolute. Its rulings can, in many cases, be undermined by the passage 
of new statutes. For example, the Supreme Court ruled that the death penalty was 
unconstitutionally cruel and unusual in the 1976 case of Furman v. Georgia, 408 U.S. 
238. The federal and state governments rushed to amend their death penalty statutes, 
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and the court was forced to reinstate the death penalty four years later. The court’s 
power is also checked by the fact that the Senate holds the power to impeach federal 
judges and designate the number of judicial appointments. Congress threatened to use 
that latter power during Franklin Roosevelt’s presidency after the Supreme Court's 
four conservative justices — mockingly referred to as the “Four Horsemen” in the 
press — struck down several provisions of the New Deal (e.g. Case 2.5). The New Deal 
was a series of laws passed by Congress in an effort to ameliorate the effects of the 
Great Depression. When the Supreme Court blocked many of these statutes, Congress 
threatened to pass an act that would increase the number of judges on the court. This, 
in turn, would have allowed President Roosevelt to pack the court with judges more 
amenable to the New Deal, effectively creating a powerful liberal majority on the court. 
In the face of that threat, the Supreme Court reversed course and upheld a New Deal 
minimum wage statute in the case of West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 
One of the Four Horsemen, Justice William Van Devanter, retired shortly thereafter and 
the court-packing scheme lost momentum. 

It is important to bear in mind that the federal courts have limited jurisdiction. The 
federal courts may hear cases in which the US is a party. Federal jurisdiction is also proper 
if the parties are citizens of different states and the amount in controversy is greater than 
$75,000. If the parties do not fall within either of those classifications, federal jurisdiction 
may still be proper if the case arises from federal law — for example, a federal criminal 
prosecution or a bankruptcy — or if itis an appeal from a federal agency’s decision. With 
certain limited exceptions, all other cases must be filed in state court. 


Separation of Powers under the US Constitution 


The Constitution was designed to accommodate several competing interests: the need 
for a strong federal government, the need to maintain the sovereignty of the individual 
states, and the desire to protect personal freedoms. In order to accommodate those 
interests, the Constitution is designed to spread political power both vertically and 
horizontally. The term vertical separation of powers refers to the division of power between 
the federal government, the states, and the people. Horizontal separation of powers refers 
to the apportionment of power between the three branches of government: legislative, 
executive, and judicial. In that regard, the Constitution’s drafters were heavily influenced 
by the writings of the French political philosopher Montesquieu, who wrote: “When the 
legislative and executive powers are united in the same person, or in the same body of 
magistrates, there can be no liberty.” 

Under the US Constitution, horizontal separation of power is achieved by a system 
of checks and balances, in which each branch of government can limit the powers of 
the other branches. Article I of the Constitution specifies the powers that belong to the 
legislative branch. Article II specifies the powers belonging to the executive, and Article 
III sets forth those that belong to the judiciary. 

The drafters created a system of vertical separation by dividing power between 
Congress, state governments, and the people. They did so by enumerating the powers 
Congress could exercise and by emphasizing that all unmentioned powers were “reserved 
to the States respectively, or to the people.” The power of the people is protected by the 
Bill of Rights, which was adopted shortly after the Constitution was ratified. 
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The Supremacy Clause and the Doctrine of Preemption 


The balance of federal and state power is often implicated when states attempt to regulate 
matters related to aviation. The Supremacy Clause (Article VI, section 1) establishes the 
Constitution, federal laws, and national treaties as “the supreme Law of the Land.” As a 
result, the vertical separation of powers can be viewed as a hierarchy in which state law 
is generally subordinate to federal law. 

The preemption doctrine explains that federal law is superior to state law under certain 
circumstances. The first and most easily identifiable circumstance occurs when a state law 
directly conflicts with a federal law. The following case illustrates this doctrine of conflict 
preemption. 


Case 2.1 American Airlines, Inc. v. City of Audubon Park, 297 F.Supp. 207 (1968) 
Kentucky District Court 


FACTS: Standiford Field Airport? was located to the south of the City of Audobon Park, Kentucky. 
All aircraft landing on Runway 19 were required to pass directly over the City of Audubon. In 
1967, the city passed an ordinance declaring it unlawful for any person, agency, corporation, 
or business entity to operate an aircraft over the city at a height of less than 750 feet. 

Congress had previously passed a statute giving the FAA the authority to promulgate 
its own regulations concerning aircraft navigation. Under that authority, the FAA passed 
a series of regulations specifying the manner in which pilots may approach a runway for 
landing. One of those regulations required pilots to following a specific glide path when 
descending for landing. At Standiford Field, pilots used a visual glide path that directed 
them to the runway at a three-degree angle of descent. Aircraft following the path would 
enter the airspace over the city at a height of 442 feet, descend to a height of 282 feet, and 
then continue the descent to Runway 19 for landing. 

American Airlines filed suit, asking the Kentucky District Court to declare the city ordinance 
unlawful. The airline argued that the city’s ordinance conflicted with federal law and that it 
would be physically impossible to obey both the FAA regulation and the city ordinance. The 
airline also presented evidence to the District Court demonstrating that the city’s ordinance 
would require pilots to descend too quickly after departing the city’s airspace, and that this 
would create an unsafe method of landing. 


ISSUE: Can a city pass an ordinance that directly conflicts with a valid federal regulation? 


HOLDING: No, state and local governments cannot pass laws that directly conflict with federal 
regulations. The FAA regulation was a legitimate exercise of the government’s commerce 
power because air travel is inarguably a matter of interstate commerce. Congress acted 
within its commerce power when it passed a statute authorizing the FAA to promulgate 
various regulations dealing with air travel. Consequently, the Supremacy Clause mandates 
that the FAA’s regulations are “the supreme Law of the Land,” and a state or local government 
is compelled to follow them and to refrain from enacting conflicting ordinances. 


1 Standiford Field has since been expanded and renamed Louisville International Airport. 
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Preemption may occur even if a state law does not directly conflict with federal 
regulations. Express preemption occurs if Congress directly proclaims that states may not 
pass laws regulating a certain matter. For example, the Airline Deregulation Act and the 
Federal Aviation Administration Authorization Act each expressly prohibit states from 
enforcing any law regarding the prices, routes, or “services” of an air carrier.’ Courts 
have generally interpreted the term “services” very broadly, in order to preempt a wide 
range of state attempts to regulate the aviation industry. For example, in Morales v. Trans 
World Alliances, Inc., 504 U.S. 374 (1992), the Supreme Court concluded that state efforts 
to regulate airlines’ advertising was preempted because federal law prohibits states from 
passing any law “related to a price, route or service.” In Rowe v. New Hampshire Motor 
Transport Association, 552 U.S. 356 (2008), the Supreme Court struck down a state law 
requiring tobacco shippers to verify the age of all recipients of tobacco shipments, because 
the state law would have required air carriers to adopt new procedures regarding their 
“services.” In Air Transport Association of America, Inc. v. Cuomo, 520 F.3d 218 (2nd Cir. 2008), 
the Second Circuit Court of Appeals invalidated the New York Passenger Bill of Rights. The 
law was passed in response to a series of high-profile incidents in which passengers were 
kept onboard airplanes during lengthy delays without access to food, water, or restrooms. 
It required airlines to provide fresh air, lighting, waste removal, and drinking water to 
passengers who had been delayed onboard the aircraft for more than three hours. Again, 
the law was deemed preempted because it sought to regulate airlines’ “services.” 

Even if a state law does not directly conflict with federal regulations and does not run 
afoul of an express statement by Congress, the preemption doctrine may still apply. Under 
the doctrine of field preemption, a state law will be preempted if federal law is so pervasive 
that it leaves no room for state interference, provided that Congress has demonstrated a 
clear intent to supersede state laws in that field. Below, we will look at two cases from 
the same Court that resulted in different holdings in response to airline companies’ field 
preemption arguments. 





Case 2.2. Abdullah v. American Airlines, Inc., 181 F.3d 363 (1999) 


Third Circuit Court of Appeals 


FACTS: During a flight from New York to Puerto Rico, the flight crew observed a storm 
approaching. The crew did not attempt to avoid the storm and did not warn the passengers 
of the approaching weather system. The pilot did, however, illuminate the seatbelt sign. 
As the aircraft flew through the storm, it encountered severe turbulence. Some passengers 
were thrown from their seats and injured. They later filed a lawsuit against the airline, 
alleging common law claims of negligence. 

The airline argued that federal law preempted the negligence claim because the FAA 
regulations state that: “No person may operate an aircraft in a careless or reckless manner 
so as to endanger the life or property of another.” In essence, the airline argued that the 
passengers should be required to meet the higher burden of proof of recklessness. 


3 49U.S.C. §§41717(b)(1) (“a State, political subdivision of a State, or political authority of at least 2 States may 
not enact or enforce a law, regulation, or other provision having the force and effect of law related to a price, 
route, or service of an air carrier”); 49 U.S.C. §§14501(c)(1). 
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ISSUE: Does the FAA prohibition against careless or reckless flight operations preempt state 
law tort claims based on mere negligence? 


HOLDING: The Court held that the FAA regulations are so intricate and pervasive that 
they leave no room for state interference. For that reason, the Court determined that the 
standard of carelessness or recklessness was the standard to be applied in this case. In 
reaching that conclusion, the Court looked to the history of the FAA and determined that 
Congress had intended to pass comprehensive aviation safety rules in order to provide 
for a single, uniform system of laws regarding aviation safety. To allow state law claims of 
negligence to proceed would undermine the uniformity of the federal aviation rules. 





Case 2.3 Elassaad v. Independence Air, Inc., 613 F.3d 119 (2010) 
Third Circuit Court of Appeals 


FACTS: Joseph Elassaad was a passenger aboard a Dornier 328, a small commuter jet. The 
jet had a 3%-foot long flight of steps built into the door, with a handrail on only one side. 
Mr Elassaad’s right leg had been amputated above the knee 26 years earlier and he used 
crutches to walk. As he descended the steps, he lost his balance and fell to the tarmac, 
suffering torn cartilage in his shoulder. Shortly thereafter, he brought suit against the airline, 
alleging that the aircraft was improperly designed, that the airline had failed to maintain a 
safe means of exiting the aircraft, and that it had been negligent in not offering him any help 
with exiting the plane. 

The airline argued that, under the Third Circuit’s previous decision in Abdullah, state 
law claims of negligence are preempted by federal standards. The airline asserted that it 
was not liable for Mr Elassaad’s injuries because the federal Air Carriers Access Act only 
requires air carriers to offer assistance to the disabled if requested. Mr Elassaad admitted 
that he had never requested any help from the flight attendant before disembarking from 
the plane. 


ISSUES: (1) Does Abdullah apply in this case? (2) If not, does the Air Carriers Act preempt 
state law negligence claims for injuries that occur during debarkation? 


HOLDING: As to the first issue, the Third Circuit concluded that Abdullah did not apply in 
this case because it had involved injuries that happened during a flight. Mr Elassaad, on the 
other hand, was injured while the plane was stopped on the tarmac. The Court explained: 


In Abdullah, we found that there was implied field preemption of the entire field of aviation safety 
as a result of the Aviation Act and its implementing regulations. However, our analysis of field 
preemption in Abdullah — specifically, the field of aviation safety — was in the context of in-flight 
safety. This is clear from a careful reading of our decision. In describing our conclusion regarding 
preemption, we stated that “federal law establishes the applicable standards of care in the field of 
air safety,” and that the FAA has “sole discretion in regulating air safety.” As examples of what we 
meant by the term “air safety,” we noted that a goal of the Aviation Act was to reduce “accidents 
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in air transportation,” we referred to the FAA’s regulation of “pilot certification, pilot pre-flight 
duties, pilot flight responsibilities, and flight rules,’ and we described case law regarding issues 
“such as airspace management, flight operations, and aviation noise” ... Our discussion of the 
regulatory framework giving rise to preemption in Abdullah focused exclusively on safety while a 
plane is in the air, flying between its origin and destination. Our use of the term “aviation safety” 
in Abdullah to describe the field preempted by federal law was thus limited to in-air safety. The 
supervision of the disembarkation process by a flight crew therefore falls outside the bounds of 
what we were considering in Abdullah. 


As to the second issue, the Third Circuit held that the Air Carriers Act did not preempt 
state law negligence claims for injuries that occur while a plane is not in flight. The Court 
reviewed the Air Carriers Act and reasoned that it only sought to regulate in-flight safety. It 
concluded that Congress did not intend for the Act to apply to situations in which an aircraft 
is on the tarmac. 

To summarize, federal law will preempt state law under three circumstances. Conflict 
preemption occurs when federal and state law directly contradict one another. Express 
preemption occurs when Congress has explicitly stated its intent to supersede state law in 
a given area. Field preemption occurs if the matter at issue is so heavily regulated by the 
federal government that it can reasonably be inferred that Congress intended to preempt 
state law. 





The Commerce Clause 


The Commerce Clause is contained in Article I, section 8. It gives Congress the power to 
“regulate Commerce with foreign Nations, and among the several States, and with the 
Indian Tribes.” In Gibbons v. Ogden, 22 U.S. 1 (1824), Chief Justice Marshall explained that 
“commerce” is not merely the sale or transport of goods; instead, the word includes all 
aspects of commercial exchanges, including two that have a direct relation to aviation law 
— traffic and navigation. Over time, the courts have identified four broad categories that 
are subject to federal regulation under the commerce clause: (1) the channels of interstate 
commerce, such as waterways and airspace; (2) the instrumentalities of interstate 
commerce, such as cars, trains, and airplanes; (3) passenger safety and the safety of items 
involved in interstate commerce; and (4) activities that have a substantial relation to or 
effect on interstate commerce. 

In the context of aviation law, courts generally uphold the federal government's 
efforts to regulate even intrastate air travel because all four categories of commerce 
apply: the nation’s airspace is a channel of commerce; aircraft are instrumentalities of 
commerce; individuals, aircraft and cargo involved in air commerce must be protected 
from unsafe local conditions; and purely local aviation operations have a substantial 
relation to and effect on interstate air travel. The ability of the federal government to 
regulate purely local activity under the power of the commerce clause is illustrated in 
the following case. 
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Case 2.4 Ickes v. Federal Aviation Administration, 299 F.3d 260 (2002) 
Third Circuit Court of Appeals 


FACTS: Don Ickes owned 38 acres in Osterburg, Pennsylvania that he called “Ickes Airport.” 
Despite only having a student’s license, he owned and regularly flew a Challenger II, a two- 
seat light-sport aircraft. His Challenger II did not comply with FAA regulations and he had 
previously been cited for piloting it without a proper airman certificate — the document 
issued by the FAA authorizing an individual to pilot an aircraft. The FAA eventually learned 
that Ickes intended to host an air show at his property. The agency immediately issued 
an Emergency Order preventing Ickes from operating any aircraft at the show and further 
requiring him to cease flying his Challenger II until he could obtain an airman’s certificate 
and bring his aircraft into compliance with FAA standards. 

Ickes appealed the Emergency Order, arguing that the commerce clause did not give the 
federal government authority to regulate his aircraft since it never crossed state lines and 
was not engaged in any type of commercial operation. 


ISSUE: Can the FAA regulate individuals and aircraft that are involved only in intrastate 
flights? 


HOLDING: “It is beyond dispute that Congress’ power over interstate commerce includes 
the power to regulate use of the nation’s navigable airspace, which is a channel of interstate 
commerce. In addition, because airplanes constitute instrumentalities of interstate 
commerce, any threat to them, such as the one posed by Ickes’ flights of his Challenger II, is 
properly subjected to regulation even if the threat comes from a purely intrastate activity. 
Ickes’ constitutional challenge, therefore, is without merit.” 


1 Under the FAA’s regulations, a light-sport aircraft is any plane that weighs less than 1,320 Ibs and has a maximum 
level-flight airspeed of 120 knots or less. 





As illustrated above, the commerce clause gives Congress broad power to regulate not 
only interstate commerce but also intrastate commerce. Between 1937 and 1994, the 
Supreme Court placed almost no restrictions on Congress’ commerce power. As a result, 
the commerce clause has been used as the basis for numerous federal statutes that bear 
only a questionable relationship to commerce. Yet, the commerce clause is not without its 
limitations. Since 1995, the Supreme Court has been more leery about approving federal 
legislation under the commerce clause. For example, in US v. Lopez, 514 U.S. 549 (1995), the 
Supreme Court refused to uphold the Gun-Free School Zone Act on commerce grounds. 
The law prohibited unauthorized individuals from bringing a firearm within 1,000 feet 
of a school. The federal government had argued that the law was constitutional because 
gun violence affects interstate commerce. The Court found the argument unpersuasive 
and reasoned that any effect gun violence might have on interstate commerce was too 
attenuated to justify the law. In another gun-related case, Printz v. US, 521 U.S. 898 (1997), 
the Court invalidated a provision of the Brady Handgun Violence Prevention Act that 
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required state police agencies to regulate firearm sales. The Court determined that the law 
improperly sought to commandeer state resources to pay for a federal program. 

The commerce power is indisputably broad, but as recent cases have shown, it does 
have its limits. The Supreme Court has recently shown less willingness to rubberstamp 
federal legislation simply because of some tangential connection to commerce. The 
Supreme Court has also rejected federal efforts to effectively commandeer state resources 
under the guise of the commerce clause. Despite these small limitations, the commerce 
power remains extremely broad in the context of aviation because air travel implicates 
all four categories of interstate commerce: the nation’s airspace is indisputably a channel 
of commerce; aircraft are instrumentalities of commerce; the safety of passengers and 
cargo must be ensured; and intrastate air travel has a substantial relation to and effect on 
interstate commerce. 


ADMINISTRATIVE LAW 
Delegation of Federal Power to Government Agencies 


Government agencies appear very much like miniature governments unto themselves. 
Agencies exercise quasi-legislative power by developing their own rules and regulations. 
They enforce their rules through investigation and prosecution, much like the executive 
branch, and agencies hear and decide cases involving violations of their rules, like the 
judicial branch. An agency is formed by the passage of an enabling act that designates the 
agency’s name, purpose, and jurisdiction. Agencies are formed to address specific matters 
that would be too complex or time-consuming for the legislature to oversee directly. 

One of the first government agencies was established to administer pensions to soldiers 
wounded during the American Revolution. The number of administrative agencies 
has drastically increased in the past century. Today, Americans’ lives are regulated by 
hundreds of federal and state agencies, some of whose names should be well known to 
you: the Federal Bureau of Investigation, the Food and Drug Administration, the Internal 
Revenue Service, the Securities and Exchange Commission, and the Social Security 
Administration are just a few examples. Congress generally creates these agencies 
in response to a perceived public need. A fairly recent example is the Department of 
Homeland Security, which was founded a year after the terrorist attack against the World 
Trade Center in New York City. 

It may come as a surprise that the power to create administrative agencies is not 
expressly stated anywhere in the Constitution. In fact, the plain language of Article I, 
Section 1 states that all legislative powers are to be “vested in a Congress of the United 
States.” How is it then that Congress may delegate its powers to administrative agencies? 
The answer lies in the necessary-and-proper clause of the Constitution, which provides 
Congress with the power to “make all Laws which shall be necessary and proper for 
carrying into Execution” its enumerated powers, as well as “all other Powers vested by 
this Constitution in the Government of the U.S., or in any Department or Officer thereof.” 
In McCulloch v. Maryland, the Supreme Court held that the necessary and proper clause 
of the Constitution provided Congress with broad implied powers, including the power 
to establishing a national bank. That same legal principle applies when Congress uses its 
power to establish federal agencies to oversee specific matters of public concern. 
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Although some critics derogatorily refer to the administrative system as a fourth branch 
of government, Congress’ power to create government agencies is not subject to serious 
dispute. This isn’t to say that Congress can simply transfer its legislative duties to other 
entities. When delegating its rule-making power, Congress must provide an “intelligible 
principle” to guide the agency in the execution of its duties. In order to meet that standard, 
the courts generally require Congress to clearly define the agency’s purpose, policy, and 
authority. Although not directly related to aviation, the next case illustrates what happens 
when Congress delegates power, but does not clearly define the boundaries of that power. 





Case 2.5 A.L.A. Schechter Poultry Corp. v. US, 295 U.S. 495 (1935) 


US Supreme Court 


FACTS: Congress passed the National Industrial Recovery Act in 1933 as part of the New Deal. 
The Act gave the President power to establish regulations to promote “fair competition.” 
Pursuant to that power, President Roosevelt approved a “Live Poultry Code” in 1934. Among 
other things, the Code established a minimum wage for employees in the poultry industry 
and prohibited the butchering and selling of sick chickens. 

Schechter Poultry operated several slaughterhouses in New York City and was cited for 
60 violations of the Poultry Code. It contested the resulting fines, arguing that Congress 
had improperly delegated its rule-making authority to the executive branch when it passed 
the National Industrial Recovery Act and authorized the Office of the President to develop 
regulations related to trade and industry. 


ISSUE: Did Congress unconstitutionally delegate its powers to the executive branch when 
it passed a law allowing the President to establish his own regulations to promote “fair 
competition”? 


HOLDING: Yes, the Act was unconstitutional because it delegated Congress’ rule-making 
power without any meaningful limitations. This isn’t to say that Congress can never delegate 
rule-making authority — in fact, administrative agencies are often created for the precise 
purpose of creating regulations about a specialized area of public concern. Instead, the Court 
held that Congress must clearly define the boundaries of the delegated power and must set 
forth procedures and guidelines that the agency must follow in creating its own regulations. 

Here, the Act was unconstitutional because it provided the President with no clear 
definition of what he was permitted to regulate. The Act allowed him to regulate any matter 
related to “fair competition.” Under that power, the President had passed rules regarding 
working conditions, consumer protection, and other matters that bore only a questionable 
relationship to business competition. The Court pondered: 


What is meant by “fair competition” as the term is used in the act? Does it refer to a category 
established in the law, and is the authority to make codes limited accordingly? Or is it used as a 
convenient designation for whatever set of laws the formulators of a code for a particular trade 
or industry may propose and the President may approve (subject to certain restrictions), or the 
President may himself prescribe, as being wise and beneficent provisions for the government of 
the trade or industry. 
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The Court was also concerned that Congress had not established any specific procedures for 
how the President could enact and adopt these regulations. In previous enabling acts found 
to be constitutional, Congress had established very specific guidelines for how and when 
those administrative bodies could pass their own regulations. In addition, in each case, 
the regulations could only be adopted after a hearing and the presentation of evidence. 
Here, on the other hand, no procedural safeguards were enacted to limit the President’s 
rule-making power. 





The Modern Administrative State 


Schechter marks a turning point in American administrative law. The case was decided 
in 1935, as America was limping its way through the Great Depression. During that 
period of time, Congress was actively establishing new federal agencies and expanding 
the role of administrative law in citizens’ lives in order to combat the economic and 
social impact of a global financial crisis. In the two years prior to the Schechter decision, 
Congress created the Social Security Administration, the National Labor Relations 
Board, and the Federal Housing Administration, all in an effort to reduce the country’s 
woes. But after the Schechter decision, the Great Depression started to wane and many 
elected officials began to question whether the rise of the administrative state had gone 
too far. By 1946, the Depression was over, the Second World War had been won, and 
Congress took active steps to scale back the power of administrative agencies by passing 
the Administrative Procedure Act. The Act has four basic goals: greater transparency in 
government agencies; public participation in administrative rule making; uniformity of 
adjudicative processes between different agencies; and the availability of judicial review 
of administrative rulings. 

The Act provides for transparency in government by requiring agencies to make their 
rules and regulations available to the public. Many agencies publish this information on 
their websites.* The Act also requires that agencies make various records available for 
public inspection, conduct open hearings, and notify the public of their office locations 
and basic organizational structure. 

The Act allows for public participation in the rule-making process by setting forth a 
specific process that agencies must follow before adopting new rules. First, an agency 
must publish any proposed rule change in the Federal Register. It must then provide the 
public with a reasonable period of time to comment on the proposed change. Although 
the agency is not required to adopt any of the suggestions submitted by the public, it is 
required to “consider” the feedback from the citizenry. Once it has reviewed the comments 
received from the public, it then publishes the final rule. All executive agencies, including 
the FAA, publish their rules in the Code of Federal Regulations. 

The Act provides a uniform approach to administrative hearings by enumerating the 
basic rights of individuals who are the target of an administrative investigation by listing 
the investigative powers available to the agency and by establishing the basic framework 
of the administrative hearing process. The Act guarantees individuals the right to present 
evidence to an Administrative Law Judge and it requires that all administrative hearings 


4 For example, the FAA’s policies and procedures are available at: http://www.faa.gov/regulations_policies. 
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be done on the record. There is no right to a jury in an administrative hearing. Instead, the 
Administrative Law Judge acts as both the fact-finder and legal decision maker. 

Producing a record of administrative proceedings is important because the Act allows 
for individuals to appeal against administrative decisions to the federal courts once 
they have exhausted the internal administrative appeals process. The federal courts will 
overturn an agency decision under two circumstances: (1) if the administrative regulation 
at issue has no reasonable relationship to the agency’s purpose and objectives; or (2) if the 
agency’s decision was arbitrary, capricious, or contrary to law. The following case will 
give you a better understanding of how rules are promulgated, enforced, and adjudicated 
before the FAA. 


Case 2.6 Pinney v. National Transportation Safety Board, 993 F.2d 201 (1993) 
Tenth Circuit Court of Appeals 


FACTS: The FAA is tasked with maintaining the safety of air travel in the US. In furtherance 
of that objective, it has passed numerous regulations regarding the issuance of airman 
certificates. Among them is 14 CFR §61.15, which provides that the FAA can suspend or 
revoke a pilot’s certificate if the pilot is convicted of “growing, processing, manufacture, 
sale, disposition, possession, transportation, or importation of narcotic drugs.” 

Larry Pinney held an airman’s certificate from the FAA. In 1986, he pleaded guilty to 
importing narcotics after he knowingly smuggled marijuana into the US onboard his airplane. 
When it learned of the conviction, the FAA commenced an enforcement action against him, 
seeking to revoke his pilot’s certificate. At the administrative hearing, he argued that he 
was not a major participant in the drug operation and that his certificate should only be 
suspended rather than revoked. The Administrative Law Judge disagreed and ruled that the 
license should be revoked. Pinney used the FAA’s internal appeals process to appeal the 
decision to the National Transportation Safety Board, which upheld the Administrative Law 
Judge’s ruling. Having exhausted his administrative rights, Pinney then appealed his case to 
the federal courts. He argued that the FAA had exceeded its authority when it passed 14 CFR 
§61.15 because a drug conviction does not necessarily affect a pilot’s competence to fly. 
He also argued that, at most, his license should have been suspended rather than revoked. 

The FAA, on the other hand, argued that convictions for drug offenses indicate a pilot’s 
lack of personal responsibility. As to the type of punishment, it argued that it was appropriate 
to revoke Pinney’s license because it had sought revocation in many similar cases in which 
pilots had used their aircraft to smuggle drugs into the country. 


ISSUES: (1) Does a conviction for a drug offense have a reasonable relationship to flight 
safety? (2) Was the penalty of revocation arbitrary or capricious? 


HOLDING: (1) Yes, a conviction for a drug offense has a reasonable relationship to flight 
safety. The Court concurred with the FAA that pilots who will break drug laws are more 
likely to also break air safety regulations. (2) The FAA’s decision to revoke was not arbitrary 
or capricious because Pinney was not treated any differently than other pilots whose 
certificates had also been revoked for using aircraft to important drugs. 
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The case above demonstrates several issues relevant to administrative law. Keep in 
mind that an agency’s regulations will be upheld if they are reasonably related to the 
agency’s mission. Rulings by an Administrative Law Judge will be upheld unless they are 
arbitrary, capricious, or contrary to the law. If the agency can demonstrate that it treats 
other similarly situated individuals in the same way, then the ruling will generally not 
be overturned as arbitrary or capricious. Finally, you should remember that an agency 
decision cannot be appealed to the federal courts until all administrative remedies have 
been exhausted. In the Pinney case, this meant that Pinney was not able to appeal the 
FAA’s decision to federal court until he first sought an appellate review from the National 
Transportation Safety Board. 

Agencies that regulate matters related to aviation include the FAA, the National 
Transportation Safety Board, the Transportation Security Administration, and the the 
National Aeronautics and Space Administration, among others. Each of these agencies 
will be discussed in further detail in subsequent chapters. Government agencies are 
responsible for promulgating the regulations that govern flight operations, labor- 
management relations, pilot certification, and a host of other matters directly or obliquely 
relevant to management of the nation’s air traffic system. 


STATE LAW 


The Constitution guarantees to each citizen the right to live in a republic, but it does 
not go so far as to define the exact structure of state governments. Unsurprisingly, 
many states have modeled their own governments on the federal system. Each state 
has its own constitution, its own legislative, executive, and judicial branches, its own 
statutes, and its own administrative agencies. Under the Tenth Amendment, the states 
and the people retain all powers that are not delegated to the federal government. 
As a result, the states retain significant power to regulate matters related to the health, 
safety, and welfare of its citizens. This broad authority is generally referred to as the 
police power. 

Although there are some exceptions, most airports are created and operated in a 
substantially similar matter. Commercial airports are generally built and operated as 
non-profit businesses by states, cities, counties, or authorities. Authorities are much like 
administrative agencies in that they are quasi-governmental bodies authorized by local 
governments to perform the task of building, maintaining, and operating transportation 
infrastructure. Authorities are governed by commissioners who are often appointed 
by the local government. Multiple states, counties, and/or cities can work together to 
establish an authority to oversee a joint transportation project. For example, the Port 
Authority of New York and New Jersey operates multiple airports (LaGuardia, JFK, 
Newark Liberty, Teterboro, and Stewart), seaports, bridges, tunnels, and rail systems 
throughout New York and New Jersey. In the next two cases, we will look at the power 
of local governments to regulate aircraft noise under the police power and under their 
power as actual operators of an airport. 
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Case 2.7 City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973) 
US Supreme Court 


FACTS: In response to citizen complaints about aircraft noise, the City of Burbank passed 
an ordinance prohibiting jets from taking off from the Hollywood-Burbank Airport between 
11 p.m. and 7 a.m. The owner of the airport filed suit, asking that the city be enjoined from 
enforcing the ordinance. The owner argued that the ordinance conflicted with the federal 
Noise Control Act of 1972, which gave the FAA the power to regulate aircraft noise. The city 
argued that its police power gave it the authority to regulate aircraft noise since the noise 
affected its citizens’ welfare. 


ISSUES: Does the Noise Control Act preempt local governments from using their police 
power to regulate aircraft noise? 


HOLDING: Yes, the Noise Control Act preempts the field of aircraft noise regulation, so 
the city’s attempt to regulate noise under its police power was improper. The Court left 
open the question of whether a city could establish a curfew if it were the actual owner or 
operator of the airport. 





Case 2.8 British Airways Bd. v. Port Authority of New York, 558 F.2d 75 (1977) 
Second Circuit Court of Appeals 


FACTS: The Port Authority of New York and New Jersey is a political subdivision of those 
two states, and it operates several airports, including John F. Kennedy International Airport. 
Since 1951, the Authority had a regulation in place that required all aircraft landing or 
departing JFK to emit less than 112 PNdB (perceived noise in decibels). The regulation was 
established because of JFK’s proximity to several neighborhoods. 

In 1976, British Airways and Air France unveiled Concorde, which was the first supersonic 
commercial jetliner. It was capable of flying from New York to Paris in just three and a 
half hours. British Airways and Air France asked the FAA to certify Concorde for supersonic 
transport across the Atlantic. The US Department of Transportation (DOT) wanted to 
investigate Concorde’s safety and flight operations, so it gave permission to conduct 
two flights daily into JFK and one flight per day into Dulles International Airport during a 
16-month study phase. The DOT imposed a curfew preventing Concorde from conducting 
flight operations over the US between the hours of 10 p.m. and 7 a.m. 

Despite the DOT’s order, the Port Authority refused to permit Concorde to use JFK, citing 
a need to conduct further study of its sound profile. The Port Authority stated that it would 
review Concorde’s sound signature at other airports over the course of six months before 
allowing it to use JFK. 

British Airways filed suit, arguing that federal law preempted the Port Authority’s refusal 
to permit Concorde to use JFK. The Authority, on the other hand, argued that it had the right 
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as the proprietor and operator of the airport to regulate aircraft noise. The US government 
supported the Port Authority’s position: 


The US filed an amicus brief in which it argued that [the DOT’s] order was never intended to 
deprive the Port Authority of the right to condition utilization of the facilities at JFK on the 
Concorde’s compliance with reasonable noise regulations. The Government, indeed, went further, 
and denied that existing legislation authorized the Executive under any circumstances to preempt 
airport proprietors from promulgating their own noise regulations. 


ISSUE: Does the DOT’s order allowing Concorde to make limited flights into JFK preempt the 
Port Authority’s ability to refuse permission to land under its noise abatement regulations? 


HOLDING: No, the DOT order did not preempt the Port Authority’s actions for a number 
of reasons. First, the DOT specifically stated in its amicus brief that it never intended to 
supersede the Port Authority’s regulations. Second, allowing airport proprietors to regulate 
aircraft noise is a sound public policy, because: (1) airport operators may be liable if citizens 
in the surrounding area file lawsuits based on the noise nuisance created by jet traffic; 
(2) local airport operators are more familiar with the noise conditions at the airport and 
are in a better position to understand the effects that noise will have on the surrounding 
communities; and (3) airport operators have an incentive to weigh the commercial benefits 
of aircraft service with the potential political and economic costs. 





As the cases above demonstrate, the states’ authority to regulate air safety through 
the police power is almost non-existent, but local governments do maintain substantial 
control over airports that they themselves operate and manage. And while the states 
cannot directly regulate air safety, state courts can decide a variety of cases that involve 
aviation in some way or another. 


State Courts 


With few exceptions, state courts are divided into a trial level, an intermediate appellate 
level, and a final discretionary appellate level.’ Different states use slightly different 
terminology, but the most commonly used terms are superior court (trial level), court of 
appeals (intermediate appellate level) and supreme court (final discretionary appellate level). 
State courts can exercise jurisdiction over any individual residing or served within their 
borders. State courts can also exercise long-arm jurisdiction over defendants from other states 
or countries, provided that the defendant has sufficient minimum contacts with the state. 

Take a moment to review the cases that have been summarized in this chapter. Although 
each of them arose in federal court, you should not assume that state courts never adjudicate 
aviation-related matters. Like any other commercial endeavor, the field of aviation is replete 
with broken contracts, personal injuries, property disputes, defective products, and criminal 
acts. Many of these types of cases are routinely heard in state courts. 


5 Some state courts, such as New Hampshire, do not have an intermediate appellate level. 
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TERMS AND CONCEPTS 


Administrative Procedure Act Field preemption 

Airman Certificate Horizontal separation of power 
Amicus brief Implied power 

Authority Long-arm jurisdiction 
Bicameral New Deal 

Code of Federal Regulations Original jurisdiction 
Conflict preemption Personal jurisdiction 
Constitution Police power 

De novo Preemption doctrine 
Department of Transportation (DOT) Rules of procedure 
Diversity of citizenship Sovereignty 

Enabling act Subject matter jurisdiction 
Express preemption Vertical separation of power 


Federal Aviation Administration (FAA) 


REVIEW PROBLEMS AND CASE QUESTIONS 


1. 


2. 


How does the Constitution spread power horizontally? How is power spread 
vertically? 

The doctrine of preemption states that federal law supersedes state law under what 
three conditions? 

In City of Audubon Park (Case 2.1), the court determined that the City’s airspace 
restriction was preempted by federal regulations pertaining to landing procedures. If 
the City of Audubon had been the proprietor of the airport, would the Court's ruling 
have differed? Why or why not? 

In Abdullah (Case 2.2), the defendant airline argued that a plaintiff must prove the 
federal standard of carelessness or recklessness, instead of the state law standard 
of negligence. Why did the airline want the federal standard to be applied? As a 
plaintiff, which standard would you want to be applied? 

What are the four broad categories of activity that the federal government may 
regulate pursuant to its power under the commerce clause? How do those four 
categories apply in the context of aviation? 

During an air show in Dayton, Ohio, a US Air Force jet creates a sonic boom that 
shatters several panes of glass at a residence. The owner of the residence intends to 
sue the US Department of the Air Force. Where must she file her lawsuit: (a) the state 
trial court; (b) the Ohio District Court; or (c) the Sixth Circuit (which encompasses 
Ohio). 

During the same air show, a private stunt pilot crashed into a barn. The pilot had 
performed at the Dayton air show each of the past five years, but she resides in North 
Carolina. The owner of the barn lives in Dayton and intends to file a lawsuit against 
the pilot for damages exceeding $75,000. Where is jurisdiction proper? If it is later 
discovered that the damage to the barn only cost $50,000 to repair, where would 
jurisdiction be proper? 

What things should be included in an enabling act in order to provide an intelligible 
principle to a newly formed government agency? 
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10. 
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The FAA Administrator is concerned about the potential hazard of tainted food being 
served onboard aircraft. Without a hearing or a notice period, the Administrator 
passes an emergency regulation requiring all airlines to adopt stringent food safety 
guidelines for in-flight meals. An airline company files suit, asking that the new 
regulation be enjoined. What do you think the result will be? 

Alaska passes a law taxing any foreign flights that cross Alaskan airspace, regardless 
of whether those flights land or take off in Alaska. The Russian airline company 
Aeroflot files a lawsuit to enjoin the state law. You are an attorney with the federal 
government and you have been asked to file an amicus brief in support of Aeroflot. 
How would you argue the case? 


3 


Types and Sources of Law 


A civilization is a heritage of beliefs, customs, and knowledge slowly accumulated 
in the course of centuries, elements difficult at times to justify by logic, but justifying 
themselves as paths when they lead somewhere, since they open up for man his inner 
distance. 


Antoine de Saint-Exupéry, French aviator and author, 
June 29, 1900-July 31, 1944 


CHAPTER OBJECTIVES 


After reading this chapter, you should: 


1. be familiar with the key pieces of American aviation legislation; 

2. know the process the FAA follows in issuing Federal Air Regulations; 

3. understand how common law is formed; 

4. know the three things States are prohibited from regulating under the Airline 
Deregulation Act; 

5. know the difference between negligence, negligence per se, and strict liability; 

6. understand how comparative negligence works. 

INTRODUCTION 


Although America is the birthplace of powered flight, it was Europe that led the field of 
aviation for the first few decades of the twentieth century. Ironically, the culprits in America’s 
failure to keep pace with Europe were none other than Orville and Wilbur Wright. Eager 
to protect their invention, the Wright Brothers obtained a series of patents and threatened 
litigation against any American inventors that they believed were encroaching on their 
designs. They engaged in a particularly vicious patent war with their perceived nemesis, 
Glenn Curtiss.! When the Wright Brothers’ confidante, the French inventor Octave Chanute, 
chastised the brothers for placing personal wealth above scientific advancement, Wilbur 
retorted: “We honestly think that our work of 1900-1906 has been and will be of value to 
the world, and that the world owes us something as inventors, regardless of whether we 
personally make Roman holidays for accident loving crowds.” At the time, there were no 
international patent laws, so while American aviation floundered in the quagmire of patent 


1 See Wright Co. v. Herring-Curtiss Co., 177 F. 257 (N.Y. Dist. 1910); Wright Co. v. Herring-Curtiss Co., 180 F. 110 
(2nd Cir. 1910); Wright Co. v. Herring-Curtiss Co., 204 F. 597 (N.Y. Dist. 1913); Wright Co. v. Herring-Curtiss Co., 
211 F. 654 (2nd Cir. 1914). 
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litigation, Europeans were busy improving upon the Wright Brothers’ designs, creating a 
modern aviation industry and experimenting with aviation laws. 

The Wright Brothers are not solely responsible for the US’s failure to maintain its 
advantage in aviation. European governments recognized the value of aviation early on 
and acted quickly to promote the development of an aviation industry. They established the 
International Commission for Air Navigation in 1903 and actively urged the development 
of aviation laws and flight science. Meanwhile, flight was considered little more than a 
curiosity throughout much of the US. Although some aviation bills were presented in 
Congress, few were given serious consideration. 

The First World War changed everything. In the opening months of the war, the 
armies of Europe marched toward one another in large formations, as they had done for 
centuries, only this time they were chewed apart by machine guns, artillery, mines, tanks, 
and an assortment of horrors never before seen on a battlefield. Within months, both sides 
had suffered crippling casualties and were forced to hunker down in trenches. Neither 
side could advance without suffering heavy losses. The area between the two armies 
became a cratered landscape of barbed wire and intractable mud that both sides dubbed 
“No Man’s Land.” As the two forces looked for a way to break the stalemate, their eyes 
were inexorably drawn upward, to the sky. It was clear to all combatants that whichever 
side could control the skies could control the outcome of the war. 

When the US entered the war in 1917, its military had fewer than 50 trained pilots 
and only a single squadron of ill-equipped obsolete aircraft. Franklin Roosevelt, who was 
then the Secretary of the Navy, personally intervened in the Wright-Curtiss patent war 
and convinced the two parties of the need to end the patent litigation for the good of the 
country. Curtiss and the Wright Brothers conceded and formed a patent pool called the 
Manufacturers’ Aircraft Association. It made the Wright and Curtiss patents available 
to any manufacturer in exchange for a licensing fee of $200 per aircraft manufactured. 
Congress immediately appropriated $640 million for aeronautical training and aircraft 
production. By the war's end in 1918, thousands of aircraft were being built in factories 
across the US, and over 9,000 American servicemen had gone through flight training 
school. The dramatic increase in production and training finally created a need to begin 
thinking about aviation law in the US. 

Aviation law is somewhat unique, in that it post-dates the Industrial Revolution. As a 
result, it tends to be much more responsive to changes in technology. In this chapter, we will 
look at some of the basic categories of law and how they apply in the field of aviation. As 
you read along, think about the influence technology and aviation law have on one another. 


STATUTES 


Federal statutes are created through the process established in the presentment clause of 
the US Constitution. To become law, a bill must pass both houses of Congress in identical 
form and then be presented to the President for approval. The President may sign the 
bill into law or veto it. Congress can only override a veto with a supermajority vote. 
Throughout the last century, the US has passed a series of landmark aviation laws that 
are discussed below. 


2 The President can also refuse to take any action on the bill. If Congress is in session, the bill automatically 
passes after 10 days without any action. If Congress is not in session, the bill automatically fails and cannot be 
put before Congress for an override vote. This is known as a “pocket veto.” 
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The Airmail Act of 1925 


The first key piece of aviation legislation in the US was the Airmail Act of 1925, which 
authorized the US Postal Service to contract with private carriers for airmail services. 
This provided a steady stream of revenue for air carriers and helped bolster the fledgling 
aviation industry with government subsidies. Because the US opted to sell much of its 
surplus aircraft after the First World War, the backbone of the early airmail system was 
the venerable DeHaviland DH-4, a two-seat light bomber that had been built in large 
numbers during the war. Between the subsidies offered by the Airmail Act and the 
availability of cheap surplus aircraft from the US military, the airmail system flourished. 


The Air Commerce Act of 1926 


As airmail services increased, Congress finally began to recognize the potential benefits of 
a robust civil aviation industry. In 1926, it responded by passing the Air Commerce Act. 
This gave the Secretary of Commerce primary responsibility over the aviation industry. The 
law encouraged further study into aviation science and tasked the Secretary of Commerce 
with establishing airports, navigation centers, meteorological services, and a system of air 
traffic control. It also required the Secretary to create a system for regulating aircraft safety. 
Aircraft were now required to undergo routine inspections and receive an airworthiness 
rating, and pilots were now required to obtain an airman certificate to operate an aircraft. 

Hundreds of airports were built with federal funds under the Air Commerce Act. As 
airports expanded, the need to control air traffic became more important. The early air traffic 
control system was based around a series of flight corridors. The longest such corridor was 
the transcontinental airmail route, with terminuses in New York and San Francisco. Air 
traffic control towers were only present at a handful of the nation’s busiest airports and 
were operated by the local government. These towers only assisted with approaches and 
departures. No control towers were located along the flight corridors. Instead, pilots had to 
rely on a series of light and radio beacons to guide them to their destinations. 

Eventually, the federal government began to assume the responsibility of directing 
en route traffic. A handful of air traffic control centers were established along the busiest 
corridors, yet these control centers had no method for communicating directly with 
aircraft along the corridor; instead, they would relay instructions by telephone to radio 
operators at airports and airline dispatch centers. They were further limited by the fact 
that they had no authority to issue commands to military aircraft. 

Despite these limitations, the Air Commerce Act was an effective piece of legislation that 
helped expand airport construction, create an early air traffic control system, and develop a 
framework for evaluating aircraft safety. The Act was the most important piece of aviation 
legislation in the US for over three decades and it is the progenitor of the US’s modern 
aviation policy. 


The Federal Aviation Act 


Three developments in the late 1950s convinced Congress of the need to overhaul the 
nation’s aviation policies. The first was a series of highly publicized mid-air collisions 
that undermined public confidence in the air traffic control system. The second was the 
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development of more reliable radar systems that allowed air traffic controllers to begin 
pinpointing the location of aircraft with great precision. The third was the development of 
the nation’s first jet-powered commercial aircraft, the Boeing 707 and the Douglas DC-8. 
Congress responded to these developments by passing the Federal Aviation Act. 

The Act created the Federal Aviation Agency’ and transferred to it all responsibility 
for both civilian and military aviation safety. The goal was to create a single agency with 
oversight over the entire aviation system. For that reason, the FAA was given broad 
authority to promulgate rules regarding nearly every aspect of flight, from aircraft 
certification and pilot qualifications to air traffic control. These rules are known as the 
Federal Aviation Regulations. 

Federal agencies such as the FAA can create their own regulations because the 
Constitution gives Congress the power to delegate its rule-making authority to 
administrative agencies via enabling statutes. These statutes must clearly identify the scope 
of the agency’s rule-making authority and establish a purpose and a set of standards that 
the agency must abide by in exercising its rule-making authority. The Federal Aviation 
Act establishes the following purposes and goals for the FAA: 


a. the regulation of air commerce in such a manner as to best promote its development 
and safety and fulfill the requirements of national defense; 
the promotion, encouragement, and development of civil aeronautics; 

c. the control of the use of the navigable airspace of the US and the regulation of 
both civil and military operations in such airspace in the interests of the safety and 
efficiency of both; 

d. the consolidation of research and development with respect to air navigation facilities, 
as well as the installation and operation thereof; 

e. the development and operation of a common system of air traffic control and 
navigation for both military and civil aircraft. 


These guidelines provide a general scope of the FAA’s rule-making authority and establish 
the FAA’s purpose. A Federal Air Regulation begins its life as a proposal. Most proposals 
are submitted by Congress, the National Transportation Safety Board, the President, the 
public, or a division within the FAA itself. If the FAA decides to take action on a proposal, 
it must follow the process outlined in the Administrative Procedures Act. Under that process, 
a Notice of Proposed Rule-making must be published in the Federal Register, and the 
public must be given a reasonable opportunity to respond to it. The FAA must take the 
comments it receives into consideration. It then publishes a Final Rule that addresses 
those comments and provides a brief summary of the rule’s purpose. The Final Rule then 
goes into effect after 30 days.* 

The Federal Air Regulations are collected in Title 14 of the Code of Federal Regulations. 
They are the primary source of modern aviation law in the US. Yet, rule-making authority 
is only one component of the Federal Aviation Act. The statute also provides the FAA 
with the power to investigate potential violations of its administrative rules and to initiate 
various types of administrative actions against violators. These powers are discussed in 
more detail in Chapter 6. 


3 The Federal Aviation Agency was renamed the Federal Aviation Administration (FAA) in 1967, when it was 
reorganized as an agency of the DOT. 

4 For additional information about the procedures the FAA follows before adopting new regulations, see 
14 CFR Part 11. 
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The Airline Deregulation Act of 1978 


When commercial air travel was in its nascent stage, the federal government directly 
regulated airline routes, schedules, and fares. Companies hoping to offer a specific 
route had to apply with the Civil Aeronautics Board, and the application process could 
be excessively lengthy and costly. This reduced the availability of flights and gave 
established air carriers a substantial advantage over companies hoping to enter into a new 
market. Since consumers had few options, airfares were high. In 1978, Congress elected 
to scale back its control over the economics of commercial air travel by passing the Airline 
Deregulation Act. 

Since passage of the Act, the federal government no longer establishes airfares, and 
the process for obtaining authorization to offer a specific route is streamlined. The Act 
succeeded in its goal of increasing competition among air carriers and reducing airfares. 
Yet, it also had many less anticipated negative consequences. The rapid increase in flight 
capacity increased demand on airport infrastructure and air traffic control services. 
Increased competitiveness drove many airlines companies to cut salaries, which had 
negative labor consequences. Several air carriers eventually sought bankruptcy protection 
or mergers with other companies as they attempted to restructure and re-adjust to the 
new marketplace. 

One of the most important components of the Airline Deregulation Act is its express 
preemption clause. The Act flatly prohibits state from enforcing any law that references 
an air carrier's prices, routes, or services, or has a significant effect on such prices, routes, 
or services. The US Supreme Court has upheld this prohibition. Morales v. Trans World 
Airlines, Inc., 504 U.S. 374 (1992); American Airlines v. Wolens, 513 US 219 (1995). Exactly 
what constitutes a “service” remains a frequent topic of litigation. For example, in 
Air Transport Association v. Cuomo, 520 F.3d 218 (2nd Cir. 2008), the Second Circuit ruled 
that the New York Passengers’ Bill of Rights —- which required airlines to offer fresh air, 
lavatories, water, and food to passengers during lengthy delays — significantly affected the 
airlines’ “services” and was therefore preempted by the Deregulation Act. The following 
case helps explain the scope of preemption. 





Case 3.1 New Hampshire Motor Transport Association v. Rowe, 448 F.3d 66 (2006) 


First Circuit Court of Appeals 


FACTS: Maine enacted a state law restricting Internet sales of tobacco products. The intent 
was to eliminate tobacco sales to minors. There were three parts to the law. The first section 
required tobacco retailers to use carriers that would ensure that: (1) the purchaser of the 
tobacco product is the same as the package addressee; and (2) the purchaser is of legal age 
to purchase tobacco. It further required that any recipient of tobacco identify himself or 
herself to the carrier with government-issued identification. 

The second section of the law prohibited carriers from “knowingly” delivering tobacco 
shipped by an unlicensed retailer. The third section deemed any air carrier to have such 
knowledge if: (1) the package had any markings identifying its contents as tobacco; or (2) 
the sender was an unlicensed tobacco retailer. The Attorney General of Maine maintained 
a list of such retailers. 
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An association of shipping companies sued to block the statute, arguing that it was 
preempted under the Federal Aviation Authorization Act. The shipping association 
explained that following the law would require substantial changes to its operations. It 
demonstrated that the United Parcel Service had implemented several costly changes to its 
delivery system in order to comply with the law. Suspect packages had to be segregated out 
and researched before being shipped to Maine, and even authorized shipments of tobacco 
had to be personally delivered to the specific addressee. 

Maine’s Attorney General argued that the FAA Authorization Act was only intended to 
preempt state efforts to regulate economic matters, and that the Maine law was intended to 
regulate a health and safety issue. In essence, he urged the Court of Appeals to uphold the 
Maine law by finding an exception for state laws based on health and safety. 


ISSUE: Are any of the three sections of the Maine statute preempted by federal law? 


HOLDING: The court rejected Maine’s argument that the question of preemption hinges on 
whether the state law is economic or safety-related. It explained that, under Supreme Court 
precedent, preemption occurs when a state law expressly references air carriers’ services or 
has a significant effect on air carriers’ services. If the effect is merely tenuous, preemption 
does not occur. 

Turning to the first part of the Maine statute, the court held that it was clearly preempted. 
The statute had a significant effect on air carriers’ services because it required them to 
verify the age and identity of the recipient, as well as ensure that packages were personally 
delivered to the specific recipient. 

The second part of the statute, which prohibited knowingly shipping contraband tobacco, 
was not preempted. The court reasoned that states have a legitimate interest is banning 
contraband and prohibiting it from crossing state lines. It further concluded that the 
prohibition did not significantly affect air carriers’ services. 

The third part of the statute, which imputed knowledge to air carriers based on certain 
factors, was preempted. It improperly placed an affirmative duty on carriers to inspect each 
package for any marks that would indicate whether or not it contained tobacco and cross- 
reference senders with Maine’s list of unlicensed tobacco retailers. These affirmative duties 
clearly went too far and had a significant effect on air carriers’ services. 


1 The Federal Aviation Authorization Act contains the same express preemption language as the Airline 
Deregulation Act. It prohibits states from enacting any statute that relates to an air carrier’s price, route, or service. 





COMMON LAW 


The common law is a body of legal traditions and principles that have been developed by 
judges in order to resolve issues that are not controlled by statute. Judge Learned Hand 
eloquently described the common law as “a monument slowly raised, like a coral reef, 
from the minute accretions of past individuals, of whom each built upon the relics which 
his predecessors left, and in his turn left a foundation upon which his successors might 
work.” The formation of common law is guided by the basic principle that cases with 
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similar facts should have similar outcomes. To achieve that objective, judges follow the 
doctrine of stare decisis, which is Latin for: “To stand by decisions.” As its name suggests, 
the doctrine requires judges to respect legal precedents and to carefully consider the 
decisions of previous courts. 

Many American common law principles are inherited from the legal traditions 
of England. There are several reasons why this is so. Some of the first courts in the 
American colonies were established by the British government and were presided over 
by English judges. Since many of the colonists were themselves English emigrants, they 
were familiar with English common law and expected that it would be applied in their 
business dealings. Even after the American Revolution, English common law persisted 
because the only legal textbook available to early American lawyers and judges was 
William Blackstone’s Commentaries on the Laws of England. For those reasons, the decisions 
of English courts continue to have an influence on American legal theories, as the next 
two cases demonstrate. 


Case 3.2 Hadley v. Baxendale, 156 Eng. Rep. 145 (1854) 
Court of the Exchequer, England 


FACTS: Hadley owned a mill in Gloucester powered by a steam engine. When the crankshaft 
broke, he arranged to have a new one built. The manufacturer asked for the broken 
crankshaft to be shipped to him in Greenwich so that he could use it as a template. Hadley 
hired Baxendale to transport the broken crankshaft, and Baxendale agreed to deliver it 
within two days. Hadley had no choice but to shut down the mill while waiting for the new 
crankshaft to be built and delivered. 

Baxendale was never told that the mill could not operate without the new crankshaft, 
so he did not give his shipping contract the priority it deserved. He was five days late in 
delivering the broken crankshaft, which delayed the reopening of the mill. Hadley sued 
Baxendale for breaching the shipping agreement and argued that he was entitled to 
payment of five days’ worth of lost profits, calculated at £25. Baxendale argued that the 
most Hadley could recover was the shipping cost, just over £2. 


ISSUE: When an individual breaches a contract, is he liable for the contract price alone or for 
the damages that occur as a consequence of the breach? 


HOLDING: The Court of the Exchequer reasoned that a breaching party may be held liable 
for consequential damages, so long as: (1) the consequential damages are a natural result 
of the breach; and (2) the potential for consequential damages is understood by both 
parties when the contract is made. Applying that rule to the facts of the case, the court 
concluded that Baxendale could not be held liable for the five days of lost profits. Although 
the lost profits were a natural consequence of the failure to deliver the crankshaft on time, 
the potential for lost profits was not something that Hadley had ever communicated to 
Baxendale. Since Baxendale never contemplated the potential for these consequential 
damages, he could not be held responsible for them. 
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Case 3.3 Aquila, L.L.C. v. City of Bangor, 2009 WL 902071 (2009) 
District Court of Maryland 


FACTS: Aquila owned a Canadair Challenger, which is a mid-sized business jet. In 2007, he 
decided to sell the aircraft to a buyer in Montreal for $12 million. He stopped at Bangor 
International Airport in order to clear customs and refill the plane’s lavatory fluid before 
continuing on to Montreal. The Canadair Challenger has an eight-gallon lavatory tank. During 
the refilling operation, Bangor Airport’s ground crew accidentally pumped over 100 gallons 
of fluid into the aircraft, causing the lavatory to overflow and dump corrosive chemicals into 
the plane’s cabin and passenger compartment. It cost Aquila over $518,000 to repair the 
damage caused by the chemical spill. 

When the buyer learned of the accident, he rescinded the purchase agreement. The 
plane was eventually sold to a different buyer for $11.2 million. Aquila sued the City of 
Bangor and sought compensation not only for the cost to repair the damage but also 
for the $800,000 difference between the pre-accident sales price of $12 million and the 
post-accident price of $11.2 million. 


ISSUE: Is Aquila entitled to consequential damages of $800,000 for the lost sale? 


HOLDING: In its decision, the District Court specifically cited Hadley v. Baxendale as the 
preeminent legal authority on the issue of consequential damages. Under the Hadley 
v. Baxendale rule, the two issues to be decided were: (1) whether or not the loss of the 
$12 million sale was a natural consequence of the fluid spill; and (2) whether or not the 
potential loss of the $12 million sale was contemplated by the ground crew when they 
agreed to refill the lavatory tanks. The District Court rejected the claim for consequential 
damages and explained its reasons for doing so as follows: 


The largest component of Aquila’s claim for damages, by far, is its claim associated with the lost 
sale to Aero. When a plaintiff seeks special damages for breach of contract, such as the loss of 
profits related to a lost sale, the rule is that such damages may only be recovered where the 
loss was within the contemplation of both parties when they entered into the contract. Hadley 
v. Baxendale, 9 Ex. 341 (1854). Pursuant to this rule of law, it is not technically correct for Aquila 
to assert that it is entitled to recover “for the damages it incurred as a result of the collapse of its 
agreement with Aero.” There is no evidence in this record, after all, that the City was aware of a 
pending sale between Aquila and Aero, which means that recovery of this component of Aquila’s 
damages claim is not simply a matter of Aquila proving that it once had an opportunity to sell the 
plane for $12 million and sold the plane for $11.2 million on account of the incident (for a loss of 
$800,000). There is no evidence that Bangor agreed to perform lavatory services knowing that a 
$12 million dollar sale was hanging in the balance. 





In 1923, the American Law Institute began publishing a series of treatises called 
Restatements of the Law. The Restatements are essentially encyclopedias of American 
common law. The Restatement of Torts originally classified aviation as an 
“ultrahazardous activity” because “even the best constructed and maintained aeroplane 
is so incapable of complete control that flying creates a risk that the plane, even though 
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carefully constructed, maintained and operated, may crash to the injury of persons, 
structures and chattels on the land.” Under the common law, a person engaged in an 
ultrahazardous activity is strictly liable for any resulting injuries, regardless of whether 
he or she has acted with the utmost care. What this meant for aviators was that they 
were to be held liable for any damages caused by their flight operations, regardless of 
whether they were negligent or not. 

Over time, the rule of strict liability in aviation cases has been relaxed in most 
jurisdictions. For example, in the case of Little v. McGraw, 467 S.W.2d 163 (Ark. 1971), 
the Arkansas Supreme Court eliminated the rule of strict liability for aviation accidents 
when it concluded that: “Aviation is now so commonplace that it cannot be considered 
to be either inherently dangerous or ultrahazardous.” Not all jurisdictions have been so 
quick to abandon the rule of strict liability for certain types of aviation accidents. In a 
recent decision by the Arizona Court of Appeals, Pride of San Juan, Inc. v. Prat, 212 P.3d 
29 (Ariz. App. 2009), crop dusting was affirmed as an ultrahazardous activity. 

The beauty of the common law lies in its malleability. Yet this adaptability also makes 
common law less predictable. Unlike statutes, which must be passed in a legislative 
process, common law can be modified in the course of a lawsuit. It can be abandoned 
if it no longer serves a useful purpose or can be altered to reflect changes in society and 
technology. Nowhere have these changes been more dramatic than in the field of aviation 
law. In the coming years, as we move closer toward civil space travel and a number 
of other advances in aviation science, we will undoubtedly see further changes to the 
common law to reflect these new realities. 


CONTRACT LAW 


Contract law arises from the basic human principle that a person should keep his word. 
It is as old as language itself. References to contract law can be found in the Code of 
Hammurabi, the Justinian Code, and the Bible. Archeologists have found Babylonian 
contracts etched into stone dating back to 554 BCE. Throughout history, contract law 
has been guided by the notion that individuals should be free to enter into contracts 
without government interference. For that reason, contract law is primarily focused on 
enforcement rather than modification. 

Aviation contracts cover an array of topics. Air carriers have supply contracts for 
fuel, food, and other supplies, maintenance contracts, insurance contracts, and labor 
agreements, among others. Of course, the most ubiquitous contract in aviation is the one 
printed in miniscule font on the back of every passenger's airline ticket. Make no mistake: 
an airline ticket is a contract and it is enforceable against both the passenger and airline. 
By purchasing a ticket, a passenger accepts the terms and conditions that are included in 
the fine print. 

The Airline Deregulation Act provides airlines with a substantial defense against many 
types of contract claims. The Supreme Court has explained that entities may generally sue 
an airline for enforcement of a contract with the airline but that efforts to modify the terms 
of a contract are preempted if they relate to an airline’s prices, routes, or services. The next 
case addresses that very issue. 
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Case 3.4 Howell v. Alaska Airlines, Inc., 994 P.2d 901 (2000) 
Washington State Court of Appeals 


FACTS: An airline passenger sued Alaska Airlines over its policy of not refunding ticket prices. 
The passenger argued that the nonrefundability clause printed on Alaska’s tickets was 
unconscionable and violated the Washington Consumer Protection Act. He also argued that 
the clause was unenforceable due to the contract defenses of frustration of purpose, illusory 
promise, and impossibility of performance. Alaska argued that the Airline Deregulation Act 
preempted the passenger’s claims because the lawsuit sought to modify the airline’s pricing 
models and methods of service. 


ISSUE: Does the Airline Deregulation Act preempt state law claims seeking to overturn the 
contract language printed on passengers’ tickets? 


HOLDING: The court concluded that the Airline Deregulation Act preempted the passenger’s 
claims. It relied on the Supreme Court’s decision in American Airlines v. Wolens, 513 U.S. 
219 (1995). There, the Supreme Court held that claims seeking to enforce a contract with an 
airline are not preempted, but that claims seeking to use contract law principles to modify 
an airline’s prices, routes, or services are indeed preempted. 





TORT LAW 


A tort is a wrongful act that exposes the wrongdoer to civil liability. The field of tort 
law is incredibly broad and can be divided into three subcategories: intentional torts, 
negligence, and acts for which the law provides strict liability. Unlike a criminal case, 
in which guilt must be proven beyond reasonable doubt, tort liability requires a much 
lower threshold. Most tort claims require that the plaintiff prove his or her case by a 
preponderance of the evidence — in other words, by a likelihood greater than 50 percent. 
The difference in the two burdens of proof is illustrated in the famous O.J. Simpson 
case. Simpson was not convicted in the criminal trial, but was found liable for the tort of 
wrongful death in a later civil case under the lower burden of proof. 

As its name suggests, an intentional tort occurs when a wrongdoer — or, in the legal 
vernacular, a tortfeasor — intends to cause an injury and an injury does in fact occur. 
Examples of intentional torts include assault, defamation, false imprisonment, and 
intentional infliction of emotional distress. An intentional tort requires an intentional 
act, but it does not necessarily require that the defendant act in a malicious way. 
For example, much publicity has recently been given to the problem of aircraft delays 
involving passengers stranded on a tarmac. The next case involves a claim of false 
imprisonment filed after just such an incident. As you read it, keep in mind that a claim 
of false imprisonment requires proof that: (1) the defendant restrained the plaintiff's 
physical liberty; (2) the plaintiff did not consent to the imprisonment; and (3) there was 
no legal justification for the imprisonment. 
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Case 3.5 Abourezk v. New York Airline, Inc., 705 F.Supp. 656 (1989) 
District Court of Washington, D.C. 


FACTS: Abourezk booked a flight from Washington, D.C. to New York so that he could attend 
a reception at the United Nations. The aircraft was forced to wait on the tarmac in D.C. 
because of inclement weather. Abourezk eventually realized that he would not make it to 
the reception on time and he told the pilot that he no longer wished to fly to New York. He 
asked if he could disembark, but the pilot refused because he did not want to lose his slot 
in line for the runway. 

By the time the plane was cleared for takeoff, the reception was already over. Abourezk 


arrived in New York and immediately took another flight back to D.C. He later sued the 
airline for false imprisonment for refusing his request to disembark. The airline asked the 
court to dismiss the lawsuit, arguing that Abourezk had consented to the confinement. 


ISSUE: Could Abourezk revoke his consent and demand to be allowed to exit the aircraft? 


HOLDING: The court dismissed Abourezk’s claim. It reasoned that passengers consent to 
being confined when they voluntarily board an aircraft and that this consent can only be 
revoked if there are exigent circumstances, such as a risk of physical injury or a medical 
emergency. Abourezk wanted to exit the plane for purely personal reasons, so he had no 
right to revoke his consent. Since false imprisonment requires a plaintiff to prove that the 
confinement was involuntary, Abourezk’s claims had to be dismissed. 





Depending on the specific facts of the case, there are many possible defenses to a 
case involving an intentional tort. A plaintiff who initiates a physical altercation may 
be barred from any recovery under the doctrine of self-defense, and a plaintiff who 
agrees to participate in a potentially dangerous activity may be barred under the doctrine 
of informed consent. There are many other potential defenses to a tort involving an 
intentional act, depending on the specific facts of the case. 


Negligence 


The second major category of tort law is negligence. To prove a tort involving simple 
negligence, a plaintiff must show that: (1) the defendant had a duty to act in a certain way; 
(2) the defendant violated that duty; and (3) the violation caused the plaintiff to suffer an 
injury. A duty to act ina certain way exists whenever there is a special relationship between 
two parties. One such special relationship is the one that exists between common carriers 
and their passengers. Other examples of special relationships include doctor-patient, 
attorney-client, hotel-guest, and caretaker—ward. Since airlines are carriers, they have a 
duty to take reasonable steps to protect their passengers. 

Even in the absence of a special relationship, people generally have a duty to exercise 
ordinary care in their daily lives — in other words, to act as a reasonable person would act. 
The reasonable person is a legal construct intended as an objective standard of behavior. 
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It is a hypothetical individual without mental or physical defects, who exercises normal 
precautions and has an average degree of knowledge, skill, and judgment. 

Once a duty has been established, the second element of any negligence claim is a 
breach of that duty. In other words, the victim must show that the defendant’s conduct 
fell below a standard of care. In the aviation context, a pilot’s standard of care can be 
established by referring to the Federal Air Regulations. If a pilot followed all applicable 
regulations and training, then it is less likely that the pilot breached a standard of care. 
On the other hand, if the pilot violated any flight rules, then it becomes much more 
likely that a breach of duty occurred. 

The third element of a negligence claim is causation. The breach of duty must 
be both the cause-in-fact and the proximate cause of the victim’s injuries. To show 
that the defendant’s act was the cause-in-fact of the injury, the plaintiff must show 
that the injury would not have occurred “but for” the defendant’s negligence. 
For that reason, cause-in-fact is sometimes referred to as “but-for causation.” Proximate 
cause is legal shorthand for the doctrine that an individual should not be held legally 
responsible for injuries that are too remote from the alleged wrongdoer’s actions. 
The hallmark of proximate cause is foreseeability. The next case demonstrates how 
a defendant may escape liability because of a lack of proximate cause, even if the 
defendant behaved negligently, and even if that negligence was the cause-in-fact of the 
plaintiff's injuries. 


Case 3.6 Palsgraf v. Long Island Railroad Co., 162 N.E. 99 (1928) 
New York Court of Appeals 


FACTS: Palsgraf was standing on a platform in the defendant’s railroad station. As another 
train began to depart, a passenger carrying a package ran forward to try to catch it. One of 
the railroad’s employees held the door of the train open and grabbed the passenger as he 
approached, while another employee pushed the passenger from behind to help him onto 
the train. 

As the passenger clambered aboard the locomotive, he dropped his package. 
Unbeknownst to either employee, it contained fireworks that detonated when they struck 


the platform. Palsgraf was standing several feet away, next to a set of scales. The concussion 
from the fireworks caused the scales to tip over and strike Palsgraf, injuring her. 


ISSUE: Was the railroad employees’ negligence a proximate cause of Palsgraf’s injuries? 


HOLDING: New York’s highest court concluded that the railroad was not liable for Palsgraf’s 
injuries because the injuries were not foreseeable. Even assuming that the railroad 
employees were negligent in pushing and pulling the unknown passenger onto a moving 
train, they had no way of knowing that the package contained fireworks or that the fireworks 
could have caused any injury to Palsgraf, who was standing several feet away. To this day, 
the “Palsgraf Rule” is often cited for the proposition that a defendant cannot be held liable 
for injuries that were not a foreseeable consequence of the defendant’s conduct. 
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Negligence Per Se 


There is an alternative theory of negligence known as negligence per se. Unlike a claim 
of simple negligence, negligence per se does not hinge on whether or not the defendant 
behaved negligently. To prove a claim of negligence per se, a plaintiff must show three 
elements: first, that the defendant violated a public safety law; second, that the injury 
that occurred was one that the public safety law was designed to prevent; and, third, 
that the victim was the type of person that the public safety law was designed to protect. 
The FAA’s regulations are indeed public safety laws; see Farnsworth v. Steiner, 601 P.2d 
266 (Alaska 1979). Consequently, if a victim can show that a federal air regulation was 
violated, then the first element of a negligence per se claim is established. Whether or 
not the second and third elements are present will depend on the specific facts of the 
individual case. 


Strict Liability 


The third category of tort law is strict liability. As its name suggests, the doctrine of strict 
liability imposes legal responsibility on a defendant without regard to the defendant's 
negligence (or lack thereof). Strict liability applies in product liability cases and in cases 
involving ultrahazardous activities. Strict liability may also be imposed by statute. 

In a product liability case, a manufacturer is liable for any injuries that result from a 
defective product if the product reaches the consumer without undergoing any substantial 
changes from its factory condition. In an aviation case, a product defect may result in 
a catastrophic event that destroys the product itself. When that occurs, evidence of the 
defect may be lost. For that reason, direct evidence of a specific defect is not necessary to 
set forth a product liability claim, as the case below demonstrates. 





Case 3.7 Lindsay v. McDonnell Douglas Aircraft Corp., 460 F.2d 631 (1972) 


Eighth Circuit Court of Appeals 


FACTS: McDonnell delivered an F-4B Phantom to the US Navy on July 5, 1966. After an 
inspection by Navy personnel, Cmdr. John Lindsay and Lt. Henry Roy piloted the jet in its first 
training mission over the Gulf of Mexico. Shortly after beginning training maneuvers, the 
aircraft burst into flames and plummeted into the Gulf. Lindsay and Roy were both killed. 
When the aircraft crashed, it had less than four total hours of flight time. 

Lindsay’s widow filed a product liability lawsuit against McDonnell. The trial court ruled 
in favor of McDonnell and concluded that Lindsay had failed to provide direct evidence of 
any specific defect in the aircraft. 


ISSUE: Did the District Court properly apply the law of strict liability when it ruled in favor 
of the manufacturer? 


HOLDING: The Court of Appeals reversed the defense verdict and remanded the case back 
to the trial court for further proceedings. It explained that a product defect claim requires 
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proof that: (1) the seller is engaged in the business of selling the product at issue; (2) that 
the product was expected to and did in fact reach the consumer without substantial change 
in its condition; and (3) that some unspecified defect in the product was the most likely 
cause of the crash. The District Court had not applied those elements and made a mistake 
in requiring Lindsay to prove a specific defect in the aircraft. The Court of Appeals explained 
its ruling as follows: 


Here, we do not think it was incumbent upon the plaintiff to prove a specific defect in the aircraft 
... the record shows that the aircraft was substantially in the same condition at the time of the 
crash as when it was delivered by McDonnell to the Navy, that it was being used for intended 
purposes, the maneuvers being within the performance capabilities of the aircraft. The remaining 
factor for consideration was the cause of the crash ... The new plane had less than four hours flight 
time including 42 minutes flight time on the fatal flight. If in fact it was on fire this would be a 
most unusual occurrence. The pilot was experienced and both the pilot and the navigator failed to 
eject, this giving some indication that the fire interfered with the ejection system ... Circumstantial 
evidence is about the only evidence available. Courts would prefer even in a strict liability case 
to have proof of a specific defect causing the accident. But this is not possible in many cases and 
particularly where the crashed vehicle is not available ... Plaintiff however is entitled to have the 
case considered on the theory she has presented of strict liability in tort without the requirement 
that she show the specific defect which caused the crash and that the defendant had knowledge 
of it. If she can show that the crash was caused by some unspecified defect and that no other 
cause is likely, she has made a submissible case. 





Strict liability also applies whenever a defendant is engaged in an ultrahazardous activity. 
The rationale behind the rule is that people who willfully engage in inherently dangerous 
activities necessarily assume the risk that their activities might cause unintended injuries 
to others. Examples include storing and transporting hazardous chemicals, setting off 
explosives, and keeping wild animals. Aviation was once considered so inherently 
dangerous as to be an ultrahazardous activity. That designation no longer applies in all 
aviation cases. Instead, strict liability is reserved for specific types of aviation activity, such 
as crop dusting,’ flying in formation,‘ or testing experimental aircraft.’ It may also apply 
if the aircraft is placed in the hands of an incompetent pilot or if the plane is unsuitable 
for the planned flight.’ 

Strict liability can also be imposed by statute. One such example is the Montreal 
Convention, an international treaty signed by the US and several other countries. The 
Convention imposes strict liability on international air carriers for any personal injuries 
that occur during an international flight. It also imposes strict liability for property loss in 
the event that baggage is lost or destroyed during an international flight. 


Pride of San Juan, Inc. v. Prat, 212 P.3d 29 (Ariz. App. 2009). 
Parcell v. US, 104 F.Supp. 110 (D.C.W.Va. 1951). 
Crist v. Civil Air Patrol, 278 N.Y.S.2d 430 (N.Y. Supp. 1967). 
See Maryland Casualty Co. v. W.H. Stewart & Sons, Inc., 100 So.2d 912 (La. App. 1958). 
Huddleston v. Union Rural Electric Association, 841 P.2d 282 (Colo. 1992) (the jury was entitled to consider whether 
it was “inherently dangerous” for the defendant to fly an unpressurized aircraft into the Rocky Mountains). 


OANA 
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Comparative Negligence 


When an aviation accident occurs, there are many potential wrongdoers. Maybe 
a mechanic misassembled an engine during an inspection: Davidson v. Kron, 1996 
WL 734840 (Min. App. 1996). Perhaps the pilot took off without following deicing 
procedures: Haley v. US, 654 F.Supp. 481 (W.D.N.C. 1987). Or maybe an air traffic 
controller failed to notice that two aircraft were on a collision course: Rudelson v. US, 
602 F.2d 1326 (9th Cir. 1979). When multiple parties are to blame, a question often arises 
as to how to apportion the fault between the parties. Under the doctrine of contributory 
negligence, a plaintiff who was even partly at fault was barred from recovering anything in 
a lawsuit. Very few jurisdictions still apply the contributory negligence doctrine because 
of its sometimes harsh and inequitable impact on victims. 

Most jurisdictions instead apply the doctrine of comparative negligence, which allows the 
jury to apportion the percentage of liability between the different parties. For example, 
in the case of Rudelson v. US, a student pilot and his instructor were both killed when 
they collided with another aircraft on approach to Santa Monica Airport. The pilot of the 
second aircraft was also killed. The air traffic controller who was directing traffic at the 
time had failed to notice that the two aircraft were on a collision course. In a subsequent 
lawsuit between the parties, the court apportioned the liability as follows: 


Second pilot: 45% 
Instructor: 25% 
FAA: 20% 
Student pilot: 10% 


Some jurisdictions apply a modified rule that combines contributory and comparative 
negligence. Under the modified rule, a plaintiff is barred from any recovery if his or her 
own share of the fault exceeds a certain threshold. Most jurisdictions use a threshold of 
50 percent, so the practical effect is that a blameworthy plaintiff recovers nothing if he 
or she was at least 50 percent to blame, but recovers a reduced amount if he or she was 
between 0 percent and 50 percent at fault. 


Assumption of Risk 


There are many possible defenses to a tort claim. One defense frequently observed in 
aviation cases is assumption of risk. Under this theory, a victim’s recovery can be reduced — 
or even eliminated — if it can be shown that the victim had full knowledge of the potential 
risks and chose to engage in the activity that caused the injuries. Some aviation businesses 
require participants to assume the risks of flight operations in writing. For example, in 
Evans v. Lima Flight Team, Inc., 869 N.E.2d 195 (Ill. App. 2007), a stunt pilot was killed while 
practicing for an air show. His estate was prevented from recovering damages because the 
pilot had signed an exculpatory agreement stating: 


I further recognize that formation flight training and formation flying is inherently dangerous 
wherein there is a possibility of injury or death, and in consideration of my acceptance of this 
Formation Qualification Card/Evaluation, issued by participating Signatory Organizations I, for 
myself, my heirs, executor, administrators, and assigns do hereby release and forever discharge 
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the Signatory Organizations listed below each and every one of them and F.A.S.T., its members, 
employees, suppliers, agents or representatives of and from any and all claims, demands, 
losses, or injuries incurred or sustained by me as a result of instruction, training, attending, 
participating in, practicing for, and traveling to and from activities involving formation flights. 


A victim’s assumption of the risk need not be written down; sometimes the assumption 
is implied by the surrounding facts. For example, in Goodlett v. Kalishek, 223 F.3d 32 
(2nd Cir. 2000), a pilot was killed in a mid-air collision immediately after the conclusion 
of an air race. His estate was barred from recovery because he was a willing participant in 
the race and was well aware of the risks associated with air racing. 


CRIMINAL LAW 


A criminal act is one that violates a criminal statute. Crimes are considered wrongs 
against society itself, so they are prosecuted by the state rather than by victims. Crimes 
are classified by severity. Misdemeanors are less serious and are punishable by up to one 
year in jail. Felonies include serious crimes such as burglary, murder and rape, and they 
are punishable by more than one year in prison. Both misdemeanors and felonies may 
involve monetary penalties and restitution. 

Because of the international nature of flight, one of the primary questions in any criminal 
matter is jurisdiction. The federal government has broad power to regulate interstate 
commerce, and this inarguably includes air travel. Consequently, the federal government 
has jurisdiction to criminally prosecute many issues related to air travel. Examples of 
federal crimes applicable to aviation cases include operating an unregistered aircraft 
(49 U.S.C. §46306(b)), submitting a false statement to the federal government (18 U.S.C. 
§1001), and importing a controlled substance (21 U.S.C. §952). The federal government 
can also criminally prosecute certain willful or reckless violations of the FAA’s safety 
regulations (e.g. 49 USC. §5124). 

States have broad authority to enforce criminal law. As explained above, State efforts 
to regulate certain civil matters connected to aviation are generally preempted. This same 
tendency toward preemption does not apply in the criminal law context, as the next case 
illustrates. 





Case 3.8 Hughes v. Attorney General of Florida, 377 F.3d 1258 (2004) 


11th Circuit Court of Appeals 


FACTS: Miami Police removed two America West pilots from their aircraft shortly before 
takeoff after airport personnel reported that the pilots had been drinking at an airport bar 
moments earlier. A breathalyzer test confirmed that both pilots’ blood alcohol content was 
above the legal limit for operating a vehicle under Florida law. The pilots were arrested 
and charged with violating a Florida law prohibiting pilots from operating an airplane while 
intoxicated. 

Before their cases could proceed to trial, the pilots moved to dismiss the charges on the 
basis of federal preemption. They argued that the state criminal charges conflicted with the 
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FAA’s “Alcohol Misuse Prevention Program.” That regulation contains an express statement 
of preemption that reads: 


1. [T]hese regulations preempt any State or local law, rule, regulation, or order to the extent that: 
(a) Compliance with both the State or local requirement and this appendix is not possible; or 
(b) Compliance with the State or local requirement is an obstacle to the accomplishment and 
execution of any requirement in this appendix. 


2. The alcohol misuse requirements of this title shall not be construed to preempt provisions of 
State criminal law that impose sanctions for reckless conduct leading to actual loss of life, injury, 
or damage to property, whether the provisions apply specifically to transportation employees or 
employers or to the general public. 


The Court was not convinced that those two clauses preempted all state criminal charges 
for flying while intoxicated. The clauses only express an intent to preempt state laws that 
directly interfere with the FAA’s own regulations. The Florida law did not trample on the 
FAA’s own alcohol misuse policies, but in fact supplemented it. 

The Court was further convinced that the state charges were not preempted because 
a separate FAA regulation specifically empowers local law enforcement to “investigate a 
suspected violation of state or local law” involving a pilot. It found that this provision clearly 
contemplated that local law enforcement would have authority not only to investigate 
but also to prosecute. For that reason, it held that neither express preemption nor field 
preemption barred the state’s efforts to prosecute the two pilots. 





TERMS AND CONCEPTS 


Administrative Procedures Act Negligence 

Air Commerce Act Negligence per se 
Airline Deregulation Act Precedent 

Airmail Act of 1925 Preponderance of the evidence 
Airman certificate Presentment clause 
Assumption of risk Proximate cause 
Cause-in-fact Reasonable person 
Code of Federal Regulations Restatements of the Law 
Comparative negligence Special relationship 
Contributory negligence Stare decisis 

Eabling statute Tortfeasor 

Federal Aviation Act Ultrahazardous activity 


Federal Aviation Regulations 
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REVIEW PROBLEMS AND CASE QUESTIONS 


1. 


In Aquila, L.L.C. v. City of Bangor, the court ruled that the ground crew that pumped 
corrosive chemicals into the plaintiff's aircraft was not liable for consequential 
damages. What effect would it have had on the court’s ruling if the plaintiff had 
told the ground crew upfront that he was en route to Montreal to sell his aircraft for 
$12 million? 

The CEO of Boeing published an opinion piece in the Wall Street Journal in 2009 
urging the federal government to adopt fuel efficiency standards for aircraft. Do you 
believe that regulating aircraft fuel efficiency is within the FAA’s power or must such 
regulations come from Congress? 

In the case of Abourezk v. New York Airline, Inc., the court ruled that passengers 
consent to confinement when they voluntarily board an aircraft. Do you think the 
result would have been the same if Abourezk suffered from claustrophobia? 
HYPOTHETICAL: A State passes an act prohibiting airlines from: (1) charging 
baggage-handling fees to consumers; (2) flying within 10 miles of the State’s nuclear 
power plant; (3) spacing seats less than 36 inches apart; and (4) serving alcohol. 
Which, if any, of these prohibitions are preempted by federal law? 
HYPOTHETICAL: A pilot is injured in an aviation accident. The jurisdiction 
uses comparative negligence. The jury finds in favor of the pilot in the amount of 
$1,000,000. It further finds that the pilot was 10 percent at fault, the mechanic was 
20 percent at fault, and the aircraft manufacturer was 70 percent at fault. How much 
may the pilot recover, how much is the mechanic’s liability, and how much is the 
aircraft manufacturer’s liability? 

Same question as above, except that the jurisdiction uses contributory negligence. 


PART II 





Administrative 
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Aviation Regulation 


Government's view of the economy could be summed up ina few short phrases: If it moves, tax it. 
If it keeps moving, regulate it. And if it stops moving, subsidize it. 


President Ronald Reagan, 1911-2004 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. understand the difference between an administrative agency and administrative law; 

2. be able to explain how an administrative agency derives its limited powers; 

3. understand the rulemaking, investigation, enforcement, and adjudication functions 
of an administrative agency; 

4. know the various federal agencies involved in the aviation industry; 

5. have a basic understanding of the statutes and regulations and pertinent to aviation. 


INTRODUCTION 


The US Constitution spells out three distinct branches of government. The three branches 
are the executive, the legislative, and the judicial. Each of these branches has a discrete 
and necessary role in the function of the US government. Administrative agencies have 
been called the fourth branch and are defined various ways. A rudimentary definition 
is that they are sub-branches of government, exercising delegated authority, created to 
efficiently meet public goals and policy. Defining and describing administrative law is 
more complicated. Administrative law relates to the creation, daily operation, and judicial 
review of administrative actions. In addition, it is the body of substantive law created by 
the various administrative agencies through their limited adjudication authority. 

There is no direct provision regarding the creation or functions of administrative 
agencies in the Constitution. Article I, section 1 of the federal Constitution clearly states 
that: “All legislative Powers herein granted shall be vested in a Congress of the United 
States.” However, the “necessary-and-proper” clause, in the eighth section of the same 
article, states that Congress shall have power: “To make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and all other Powers ... in 
any Department or Officer thereof.” 

Administrative agencies were created out of necessity. As we moved from an agrarian 
society to the industrial age, technology increased swiftly. New industries were created 
at a rapid rate. A form of control responsive to the varied needs of the public as well 
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as industries became necessary. The traditional three branches of government simply 
did not have enough people to regulate these growing industries and rapidly changing 
technologies. The legislature and procedures that are followed in traditional law making 
are inefficient and untimely. Congress simply would not be able to keep pace with all of 
the various segments of our system that required control or regulation. In addition, the 
various emergent industries needed people who were knowledgeable and had expertise in 
their specific fields. Allowing legislators, who were often ignorant of the varied segments 
of the economy, to make policy and law regulating them is extremely inefficient. As an 
example, requiring the legislature to make rules regarding airspace would surely result in 
poorly crafted regulations that would take years, if not decades, to promulgate. 

In order to keep pace with demand and ensure that the multitude of rules required was 
well thought-out, delegation of limited authority was necessary. While the Constitution 
clearly does not speak to administrative agencies, those supporting delegation have 
used Article I, sections 1 and 8 language in arguing that the Framers of the Constitution 
expected the creation of inferior administrative bodies. Others believed that delegation 
of any authority to powerful administrative agencies was unconstitutional. The 
non-delegation belief was rooted in the principle of separation of powers that underlies 
the tripartite system of government. The limited delegation argument eventually carried 
the day, and courts have allowed the US Congress and other legislative bodies, including 
state counterparts, to delegate limited rulemaking, investigatory, and adjudication 
authority to administrative agencies. The delegation of such authority must be narrow. 
In other words, agencies are given authority, through delegation, over a limited industry 
segment. The FAA has almost unlimited authority regarding aviation, yet no authority 
outside this arena. The vast majority of administrative agencies are organized under, and 
are controlled by, the executive branch of government, although some are part of the 
judicial or legislative branches. 

Federal regulation, like taxing and spending, is one of the basic tools of government used 
toimplement public policy. Regulations abound and control most, ifnot all, segments of our 
society. The terms “rule” and “regulation” are often used interchangeably in discussions 
of the federal regulatory process. Rules and regulations have the force of law. If they are 
violated, civil penalties may be assessed. A violation of rules and regulations promulgated 
by administrative bodies may also be considered a criminal violation. An administrative 
rule cannot prescribe criminal penalties. However, an administrative regulation may be 
incorporated into a law, which provides that a violation of the regulation is a crime. 

The expansion of administrative bodies and the powers they possess is the most 
significant legal trend of the last century. There are hundreds of federal administrative 
agencies. State equivalents number in the thousands. Federal agencies usually issue more 
than 3,000 final rules each year. While regulation has a place in that we all want a clean 
environment, effective transportation systems, and our finances to be safe and secure, we 
are awash with government regulation at the federal, state, and local levels. As former 
President Ronald Regan stated: “If it moves, tax it. If it keeps moving, regulate it. And if 
it stops moving, subsidize it.” Excess regulation is inefficient and strangles innovation, 
competiveness, and therefore our economy. The costs and benefits associated with all 
federal regulations have been a subject of great controversy, with the costs estimated in 
the hundreds of billions of dollars. The costs federal regulations impose on regulated 
entities to accomplish policy goals are not reflected in the federal budget process, and some 


1 Remarks to the White House Conference on Small Business, August 15, 1986. 
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view these off-budget regulatory costs as greater than all federal domestic discretionary 
spending. Finding a proper balance between public safety and economic efficiencies is 
obviously a difficult task. 


BACKGROUND 


Early on, in Shreveport Grain & Elevator Co., the Supreme Court unconditionally stated 
that “the legislative power of Congress cannot be delegated,” and on other occasions 
paradoxically recognized that Congress may delegate “powers which [it] may rightfully 
exercise itself.”° Over time, it became very apparent that Congress simply could not do its 
job without an ability to delegate power to administrative agencies.’ Since the mid-1930s, 
the delegation of legislative powers has been upheld.’ The basic premise is that Congress 
has the authority to delegate power to administrative agencies as long as standards are 
imposed that the president and executive agencies can follow. 

Congress creates the agency through a statute called an Enabling Act that defines 
the substantive and procedural limits within which the agency must operate. As long 
as Congress creates an agency, via an Enabling Act, with intelligible principles to 
which the person or body authorized to exercise the delegated authority is directed to 
conform, such legislative action is a legitimate delegation of legislative power. This is 
called the Intelligible Principle Test. The test requires that Congress outline the following: 
the general policy to be applied, the agency that is to apply it, and the boundaries of 
delegated authority. The Court will only declare a Congressional delegation of authority 
to an administrative authority unconstitutional if there is an absence of standards for 
the agency’s action, so that it would be impossible to determine whether the agency 
has obeyed Congress’ directives. Courts do not like delegation challenges. Therefore, 
the courts’ solution has been to reject delegation challenges in all but the most extreme 
cases. 

The Interstate Commerce Commission, created in 1887, was the first federal administrative 
agency. However, state and local administrative agencies had been in existence for years. 
State railroad commissions, agencies regulating agriculture, insurance and banking, as 
well as health and public welfare agencies were already functioning — some even prior 
to 1870. The period from 1875 to 1930 was an age of increased regulation and the foundation 
for the traditional model of administrative law. President Franklin D. Roosevelt brought 
a vast expansion in federal government. Eighteen new federal agencies were created 
during the 1930s from statutes enacted as part of Roosevelt’s New Deal. Following the 
great depression and the Second World War, Congress became concerned about the 
expansive powers federal agencies possessed. This concern resulted in the passage of 
the Administrative Procedure Act (APA), discussed below, that was intended to ensure 
fairness and standardize federal agency procedures. Another expansionary phase took 
place in the 1960s and early 1970s. This expansion was due, in large part, to consumer, 
health and safety, and environmental movements. The Occupational Safety and Health 


2 United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85 (1932). 

3 Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 41 (1825). 

4 Mistretta v. United States, 488 U.S. 361, 372 (1989); Skinner v. Mid-America Pipeline Co., 490 U.S. 212 (1989); 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940). 

5 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); A.L.A. Schechter Poultry Corp. v. US, 295 U.S. 495 (1935) (the 
last two cases in the mid-1930s that struck down delegation). 
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Administration, the Consumer Product Safety Commission and the Environmental 
Protection Agency were all created during this period. 

By the late 1970s, the expansive trend had slowed. People began to feel the effects 
of over-regulation in that greater authority was shifting from elected officials to 
unaccountable government bureaucrats. Real concerns over runaway regulatory 
bureaucracies led Congress to pass numerous laws with the specific intention of 
exerting more control over various federal agencies. The executive branch attempted to 
develop a system in which agencies would operate under greater scrutiny, control, and 
accountability. Starting in 1971, presidents began issuing executive decrees, known as 
Executive Orders, for this specific purpose. US Presidents have issued Executive Orders 
since 1789. They are official documents, numbered consecutively, through which the 
President manages the operations of the Federal Government. The text of Executive 
Orders appears in the daily Federal Register as each Executive Order is signed by the 
President and received by the Office of the Federal Register. They also appear in Title 3 
of the Code of Federal Regulations. Throughout the 1970s, various presidents enacted 
polices to assert control over the myriad of federal agencies. 

During the 1980s, Ronald Reagan went even further in asserting White House control 
over the rulemaking process. An Executive Order, issued in 1981, caused a real shift 
in the White House’s tone regarding regulations. Executive Order 12291 reflected the 
administration’s patent deregulatory viewpoint. In 1985, Reagan further asserted control 
by requiring federal agencies to develop a detailed plan to ensure that new regulations 
were consistent with White House priorities. Presidents in the 1990s through to the 
modern era continue to exert substantial control over agency proceedings. However, 
there is a real belief that agency power has run amuck. There is also a very real risk in 
an accumulation of unfettered power. A recent example would be the Environmental 
Protection Agency’s attempt at reproducing “Cap and Trade” legislation, through its 
own regulations, promulgated by unaccountable bureaucrats, despite Congress failing 
to pass such laws. As stated by James Madison, quoting Thomas Jefferson: 


The accumulation of all powers, legislative, executive, and judiciary, in the same hands, 
whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly 
be pronounced the very definition of tyranny. 


There are 15 major executive branch departments, such as the Department of State, 
the Department of Homeland Security, and the Department of Transportation. These 
are called cabinet level agencies. Each is headed by a secretary (agency head) who is 
appointed by the President and confirmed by the Senate. The secretary serves at the 
pleasure of the President (i.e. can be fired at will) and is a member of his Cabinet. The 
tradition of the Cabinet dates back to the beginnings of the presidency itself. Established 
in Article II, section 2 of the Constitution, the Cabinet’s role is to advise the President 
on any subject he may require relating to the duties of each member's respective office. 
The secretary of each cabinet agency has direct access to, and meets often with, the 
President. 

The FAA, although originally formed as a cabinet level agency, is now an agency within 
the DOT. The National Transportation Safety Board (NTSB) and the National Aeronautics 
and Space Administration (NASA) are independent federal agencies. 


6 The Federalist, Number 47, January 30, 1788. 
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Case 4.1 Mistretta v. US, 488 U.S. 361, 372 (1989) 
US Supreme Court 


FACTS: Congress passed the Sentencing Reform Act of 1984, which created the US 
Sentencing Commission as an independent body in the judicial branch with power to 
promulgate binding sentencing guidelines. The District Court upheld the constitutionality 
of the Commission’s Guidelines against claims by Mr Mistretta that the Commission was 
formed in violation of the separation-of-powers principle and that Congress had delegated 
excessive authority to the Commission. The case was appealed to the Supreme Court. 


ISSUE: Does the non-delegation doctrine prevent Congress from delegating limited authority 
to legislative bodies such as the Sentencing Commission? 


HOLDING: The separation-of-powers principle, and the non-delegation doctrine in particular, 
does not prevent Congress from delegating limited authority to administrative bodies. 





HOW AGENCIES OPERATE 


The term “administrative law” encompasses both the procedures under which these 
agencies operate as well as the body of substantive law created by the various administrative 
agencies. 

Agencies have rulemaking, investigative, prosecutorial, and adjudicative functions. 
The combination of these activities is called the administrative process. This means that 
the FAA can make rules, investigate alleged violations of the rules, prosecute those they 
believe violated rules, hold hearings, and penalize rule violators. Therefore, the separation 
of powers and fundamental fairness concerns obviously require that agencies provide 
due process while exercising these functions. Agencies do not have unfettered discretion. 
They are limited in scope of authority by their enabling acts. 


Rulemaking 


Congress and various presidents have developed an elaborate set of procedures and 
requirements during the past seven decades to guide the federal rulemaking process. 
Some of these rulemaking requirements apply to virtually all federal agencies, some 
apply only to certain types of agencies, and some are agency-specific. Collectively, these 
rulemaking provisions are voluminous. Statutory rulemaking requirements can be 
generally categorized into two groups — those that are specific to an individual agency 
or program and those that are relevant to a wider range of agencies or programs. The 
following discussion of statutory rulemaking requirements focuses solely on requirements 
that are applicable to more than one agency. The discussion provides descriptions of some 
of the major rulemaking-related statutes and is not intended to be a thorough dissertation. 
While some of these rulemaking requirements have been in place for more than 70 years, 
most have been implemented within the past 30 years. 
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With the surge of New Deal legislation enacted in the 1930s, Congress made federal 
agencies responsible for issuing detailed regulations on a variety of complex social and 
economic issues. However, no central regulatory publication system existed, so there was 
no efficient way for citizens to know about regulations that affected them. Therefore, 
Congress enacted the Federal Register Act, which became law in July 1935.’ The act 
established a uniform system for handling agency regulations by requiring: 


the filing of documents with the Office of the Federal Register; 

the placement of documents on public inspection; 

the publication of the documents in the Federal Register; and 

the permanent codification of rules in the Code of Federal Regulations. 


PON 


The publication of a rule in the Federal Register provides official notice of its existence 
and contents. The Federal Register is published each business day and is available 
electronically. 

The most long-standing and broadly applicable federal rulemaking requirements 
are in the Administrative Procedure Act (APA) of 1946.? The APA was written to bring 
regularity and predictability to agency decision making. It pertains to both adjudication 
and rulemaking, and provides for both formal and informal rulemaking. Formal rule 
making is used in ratemaking proceedings and in certain other cases when rules are 
required by statute to be made “on the record” after an opportunity for a trial-type 
agency hearing. However, very few statutes actually require such on-the-record 
hearings. Informal rule making, also known as “notice and comment” rulemaking, is 
used much more frequently.” In informal rulemaking, the APA generally requires that 
agencies, including the FAA, publish a Notice of Proposed Rulemaking (NPRM). The notice 
must contain: 


1. astatement of the time, place, and nature of public rulemaking proceedings; 

reference to the legal authority under which the rule is proposed; and 

3. either the terms or substance of the proposed rule or a description of the subjects and 
issues involved. 


N 


After giving “interested persons” an opportunity to comment on the proposed rule 
and after considering the public comments, the agency may then publish the final rule, 
incorporating a general statement of its basis and purpose. Although the APA does not 
specify the length of this public comment period, agencies commonly allow at least 
30 days. Public comments as well as other supporting materials (e.g. hearing records 
or agency regulatory studies, but generally not internal memoranda) are placed in 
a rulemaking “docket” which must be available for public inspection. Finally, the 
APA states that the final rule cannot become effective until at least 30 days after its 
publication unless: (1) the rule grants or recognizes an exemption or relieves a restriction; 


7 44U.S.C. Chapter 15. 

8 http://www.gpoaccess.gov/fr/index.html. 

9 5U.S.C. §551 et seq. 

10 In some cases, agencies use abbreviated procedures to expedite the rulemaking process by issuing the 
rules without first obtaining public comment. The APA allows agencies to issue final rules without issuing 
proposed rules for comment in certain cases, such as when the agency determines for “good cause” that notice 
and comment procedures are “impracticable, unnecessary, or contrary to the public interest.” For example, the 
FAA may bypass the comment process and issue a rule in the case of an emergency. 
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(2) the rule is an interpretative rule or a statement of policy; or (3) the agency 
determines that the rule should take effect sooner for good cause and publishes that 
determination with the rule. The final rule cannot adopt a provision if the NPRM did 
not clearly provide notice to the public that the agency was considering adopting it. 
If the final rule is challenged in court under the APA, an agency rulemaking can 
be held unlawful or set aside if it is found to be “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with the law.”"' The court can also “compel 
agency action unlawfully withheld or unreasonably delayed.” Amendment or 
revocation of an existing rule generally requires the responsible agency to issue a new 
rule through the APA process. While the APA generally requires agencies to publish 
NPRMs before promulgating a final rule, the act does provide exceptions to this 
requirement. Most rules promulgated are later incorporated into the Code of Federal 
Regulations (CFR). 


FAA RULEMAKING 


The FAA is authorized to make rules regarding aviation." The agency’s rulemaking 
procedures are found in 14 CFR Part 11. The FAA’s rulemaking activities encompass 
all of the agency’s areas of responsibility, including air traffic control, aviation 
security, and commercial space transportation. A rulemaking issue may be identified 
internally or externally. For example, FAA staff may find that changes in aviation 
technology or operations or the emergence of a safety problem warrant rulemaking. 
The public or the aviation industry may also petition the agency to develop a 
new rule or provide an exemption from existing rules. In addition, Congress, 
the President, or the Secretary of the DOT may direct the FAA to develop a rule. The 
NTSB often issues safety recommendations that may also lead to rulemaking. After 
a rulemaking issue is identified, an agency must consider the issue in light of its 
resources and other rulemaking issues that may be equally compelling. Some 
rulemaking issues may require study and analysis before an agency’s management can 
decide whether to initiate the rulemaking process and devote resources to developing 
a proposed rule. 

Once an agency has decided to initiate rulemaking, the basic process for developing 
and issuing regulations is spelled out in Section 553 of the APA and is explained above.” 
Figure 4.1 is a graphic representation of the process that the FAA follows when making 
significant rules. 


11 APA judicial review provisions are codified at 5 U.S.C. §§701-06. 

12 49U.S.C. Subtitle VII. 

13 A detailed examination of the aviation regulatory and rulemaking process is beyond the scope of this text. 
For detailed information, see Anthony J. Adamski, Timothy J. Doyle, and Hayden-McNeil (eds), Introduction to 
the Aviation Regulatory Process. Plymouth, MI: Hayden-McNeil, 2005. 
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Figure 4.1 The FAA rulemaking process 


The FAA has an Office of Rulemaking (OOR) that is responsible for the administrative 
and nontechnical aspects of rulemaking project activities, including maintaining the 
agency’s automated system for tracking rulemaking projects, drafting rulemaking 
documents and tracking the priority of rulemaking activities. Many different people 
and entities within the FAA are responsible for rulemaking. In addition to the OOR, the 
FAA Administrator sets FAA’s overall policy and direction and resolves any rulemaking 
disputes. The Administrator's office reviews and approves all proposed and final rules. 
The Office of Chief Counsel provides legal support for all FAA activities. The Chief 
Counsel is responsible for determining the legal adequacy of the FAA’s actions related 
to rules and regulations, and acting as a liaison between FAA and the General Counsel 
in the DOT. The Office of Aviation Policy and Plans provides detailed estimates of the 
economic consequences of existing and proposed regulations. This includes performing 
regulatory reviews of existing and proposed regulations to determine their impact on 
small businesses and developing most of the critical values (e.g. injuries, property 
damage) to be used for economic analyses. A program office is the technical office that 
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proposes a rulemaking. There are many offices at the FAA that can become active in 
rulemaking when a rule within their area of technical expertise is considered. A program 
office evaluates the adequacy of existing regulations that fall within its jurisdiction and 
develops initial rulemaking documents. The director of a program office reviews and 
approves the initial proposal, and submits it for approval by rulemaking management. 
A program office representative is the rulemaking team member who develops the 
technical content of rules within his or her office’s jurisdiction. Examples of program 
offices at the FAA whose technical expertise is frequently required to complete 
rulemaking include the Office of Flight Standards, also known as the Flight Standards 
District Office (FSDO), and the Office of Aircraft Certification. The Aviation Rulemaking 
Advisory Committee (ARAC) is a formal advisory committee consisting of representatives 
from the aviation community.’ Established by the FAA Administrator in 1991, due to 
the requirements of the Federal Advisory Committee Act of 1972,'° the ARAC provides 
industry information, advice, and recommendations to be considered during the FAA’s 
rulemaking activities. It provides the FAA with additional opportunities to obtain first- 
hand information and insight from those parties that are most affected by existing and 
proposed regulations. The FAA’s OOR manages the ARAC. 


Investigation 


Agencies conduct investigations for various reasons. They use investigative powers 
during the rulemaking process to obtain information and gather evidence so that 
informed decisions may be made. Investigations are often used to obtain information to 
govern future agency action. Usually, the form of investigation depends on the specific 
question to be decided. Most investigations are conducted in private so that harmful 
publicity will not influence the final outcome. After regulations are issued, agencies 
conduct investigations in order to monitor compliance with the rules themselves. Two 
important tools that agencies use in investigations are the subpoena power and the 
ability to search and seize property. A subpoena is an order by a government agency 
or court. Subpoenas are used to require a witness to appear and to testify. There are 
also frequently used to command a person or entity to produce any books, papers, or 
other documents relevant to the investigation. Agencies also use on-site inspections to 
gather evidence and data. For instance, the FAA will often inspect various operators 
in order to gather evidence. There are limits on an agency’s investigation powers. An 
agency can exercise only such powers as have been delegated to it by Congress. The 
Fifth Amendment privilege against self-incrimination, as well as the general doctrine 
of privilege, applies to agency investigations. Agencies are not required to conduct 
investigations under strict rules of evidence such as that required by civil and criminal 
courts. However, basic rules of evidence, while discretionary, are usually followed. 
While rulemaking and information obtaining investigations are beyond the scope of 
this text, investigations regarding potential aviation regulation violations are discussed 
at length in Chapter 5. 


14 FAA Order 1110.119. 

15 This Act required agencies to establish formal advisory committees when seeking advice from anyone 
other than full-time federal employees or contractors in order to prevent any individual or group from unduly 
influencing the rulemaking process. 
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Enforcement 


Oftentimes, agency investigations lead to enforcement activities. While FAA employees 
typically institute investigation and enforcement proceedings, the FAA accepts informal 
and formal complaints under Title 14 of the Code of Federal Regulations. FAA enforcement 
actions are discussed at length in the next chapter. The FAA may pursue administrative, 
legal, or civil penalty actions against individuals and entities. 

One of the unique aspects of agency operation is that the agencies make the rules, 
investigate alleged rule violators, bring enforcement action cases against alleged rules 
violators, and, in the FAA’s case, an NTSB administrative law judge will act as both 
judge and jury if an administrative hearing occurs. Although the NTSB is an independent 
agency and is autonomous from the FAA and Department of Transportation, it gives 
great deference to the FAA. While this consolidation of functions and power may offend 
traditional notions of due process and justice, the courts have upheld agencies acting as 
rule makers, investigators, prosecutors, judge and jury as long as procedural safeguards 
are present. In the case of FAA enforcement, certificate actions, or civil penalty cases, there 
is an independent right of review by a federal court. 


Adjudication 


Agency adjudication may be classified as formal or informal. Formal adjudication 
by the FAA involves an administrative hearing, much like a civil trial, with witness 
testimony, a written record, and a final decision. However, juries are not empaneled. The 
administrative law judge acts as both judge and jury. As mentioned above, the law judge’s 
determinations are subject to judicial review. This process is discussed in detail in the next 
chapter. Informal adjudication covers a wide range of actions. "° Informal actions are those 
that fall outside of rulemaking and formal adjudication. Under informal adjudication, 
agencies use inspections, conferences, and negotiations to reach a desired result. Unlike 
formal adjudication, decisions are made without trial-like procedures. The process by 
which the FAA determines who may obtain a pilot’s license would be an example of 
informal adjudication. 


EXTERNAL CONTROL OF AGENCY ACTION 
Congress 


All branches of government influence administrative agencies. Congress asserts control 
over agencies through various methods. The primary method is through the Enabling 
Act that creates the agency. As agencies only have the powers given to them by Congress, 
Enabling Acts may confer broad or narrow authority and powers. Overly broad and 
ambiguous delegations will be deemed unconstitutional. Sunset legislation allows 
Congress to re-evaluate the agency after a set number of years. Typically, under this 
type of legislation, Congress must reauthorize the delegation of power to the agency or 


16 Aircraft Owners and Pilots Association v. FAA, 600 F.2d 965, 966 (D.C. Cir 1979) (which characterized a process 
by which the FAA investigated and solicited comments on the risks to aviation posed by a television tower as 
an informal adjudication). 
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the agency ceases to exist. Congressional committees and subcommittees oversee, and 
influence, agency policy. Congressional oversight hearings are an important tool used to 
influence agency policy because the agency director usually has to come before Congress 
and ask for money to run his or her specific agency. Congress has appropriations power or 
“the power of the purse” and can increase or decrease agency budgets, indicating approval 
or disapproval of agency action. Congress can theoretically cut funding completely and 
abolish the agency. The threat of abolition may be used to intimidate agency directors 
even if Congress never abolishes the agency. Congress may also exercise control through 
the appointment process by denying or approving a presidential appointee. Even a single 
congressman can influence the agency’s decision. This is true if a congressman has strong 
political clout or is the head of the agency’s apportionment committee. The intervention 
of individual congressmen is always permissible because congressmen are supposed to 
act on behalf of their constituents. The enactment of the APA, discussed above, is likely 
Congress’ most important method of agency control because it sets mandatory practices 
that agencies must follow regarding both rulemaking and adjudication. One thing 
Congress cannot do is give itself power to review and ban individual regulations issued 
by executive branch agencies.” This is called a legislative veto. 


The President 


The President also influences and controls administrative agencies through appointment 
and removal powers, budgetary influence, and Executive Orders and directives. 

Presidents currently appoint approximately 600 full-time agency officials that require 
Senate confirmation and an additional approximate 2,600 appointees that do not. The 
power to appoint high-level agency officials allows the President to choose individuals 
to manage and establish policy in the various agencies. Of course, presidents appoint 
individuals to these positions that share like beliefs. The Constitution has no references 
regarding presidential removal power, and until its decision in Myers v. US,"* the Supreme 
Court avoided the issue. The Court in Myers basically determined that the Constitution 
gives the President the power to remove all officers that he appoints with the exception 
of judges. This power is not unlimited. Congress can create independent agencies and 
protect their members from presidential removal unless “good cause” for removal exists.” 
In addition, the President cannot remove executive officials in agencies where Congress 
has determined that independence from the President is desirable.” 

The President also collects and revises agency budget requests and then presents a 
single budget for Congress. Agencies obtain funding through appropriations bills enacted 
by Congress and signed by the President. The President asserts influence on agency 
activity by adjusting how much funding agencies request. The President can also veto 
appropriations bills that have excess funding for agencies that are not acting in accordance 
with his policies. Presidents use these measures to effect policy. Many times, a simple 
threat to do so can modify agency performance. 

Presidents may also influence executive branch performance through the issuance 
of Executive Orders, National Security Directives, or other forms of presidential direct 


17 Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983). 
18 272 U.S. 52 (1926). 

19 Humphrey's Executor v. US, 295 U.S. 602 (1935). 

20 Wiener v. United States, 357 U.S. 349 (1958). 
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action. As discussed above, an Executive Order is a directive issued by the President to 
direct federal agencies. Agency heads must follow them. Presidents have used this power 
effectively to influence varied agency policies. National Security Directives are actually a 
form of an Executive Order issued by the President with the advice and consent of the 
National Security Council. Many of these directives, especially ones issued recently, are 
classified. Various presidents since the administration of John F. Kennedy have issued 
such directives under different names, such as National Security Action Memoranda, 
Presidential Directives, National Security Decision Directives, etc. 


The Judiciary 


Judicial review of agency decisions is the primary method used by the judiciary to 
control agency actions. However, a court’s jurisdiction or its ability to review an agency’s 
decision is not unlimited. Two questions must be answered. First, does the court have 
a right to review the agency action? The basic rule is that each action of an agency 
is subject to judicial review unless there is a statute prohibiting it. Courts will also 
ensure that all available administrative remedies have been exhausted prior to judicial 
review. Exhaustion of remedies means that all possible alternate means of resolving 
the issue within the agency have been utilized. Lastly, a person or entity must have 
standing to bring a lawsuit. Standing is the legal right to bring the suit. The Supreme 
Court determined that for a person to have standing when seeking judicial review of 
administrative action, two questions must be answered favorably. First, has the party 
bringing suit alleged an “injury in fact”? Next, is the interest that the party bringing suit 
seeks to protect “arguably within the zone of interests to be protected or regulated by 
the statute or constitutional guarantee in question’”?”! 

If there is a not a statutory bar, i.e. all administrative remedies have been exhausted 
and the person has standing to bring suit, what is the scope of the court’s review? The 
scope of a court's review is limited. The law seeks to give agencies enough freedom to 
do their work efficiently, while ensuring that individual rights are adequately protected. 
Courts are hesitant to review the factual determinations of an administrative law judge. 
Courts usually give great deference to the administrative tribunal’s determination of 
credibility and agencies are largely considered the experts in particular matters. The 
only time a de novo review (a new hearing) will only occur is if it is required by statute or 
the underlying hearing procedure was severely flawed. Courts can vacate decisions or 
refer the matter back to the agency for further action. However, they will not overturn 
the determination of the administrative tribunal unless they find the action “arbitrary or 
capricious, an abuse of discretion, or otherwise not in accordance with law.” 

Courts also review agency rulemaking to ensure that an agency rule isn’t arbitrary 
or capricious, and that it doesn’t exceed statutory authority. Courts review agency 
decisions to see if legally required procedures were followed and actions taken in a 
timely manner. Much like court review of agency adjudications, if a rule fails to satisfy 
these safeguards, it may be set aside or the case sent back to the agency for further 
proceedings. 

The remainder of this chapter focuses on agency regulation of the aviation industry. 


21 Association of Data Processing Service Organizations v. Camp, 397 U.S. 150, 25 L. Ed. 2d 184 (1970). 
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ADMINISTRATIVE LAW AND AVIATION 


Aviation is a highly regulated activity. Since the first flight in 1903, the industry has grown 
at a rapid rate. The early twentieth century brought countless aviation developments 
as new planes and aviation technologies evolved. The airplane was effectively used in 
the First World War and in early airmail service. In fact, the government’s “entry” into 
the aviation regulatory arena began with the Post Office’s commencement of airmail 
operations in 1918. The Air Mail Act of 1925 led to the creation of the commercial airline 
industry with scheduled commercial passenger service. 

However, early flight was a dangerous proposition and fatalities were routine. 
As air travel became practical and the number of flights increased, a few airport operators, 
wanting to improve safety, began providing a rudimentary form of air traffic control. 
It was widely believed that aviation would never fully reach its commercial potential 
without government action to improve and maintain safety standards. These beliefs led 
to the passing of the Air Commerce Act in 1926. This charged the Secretary of Commerce 
with, among other things, issuing and enforcing air traffic rules, licensing pilots, and 
certifying aircraft. A number of high-profile accidents eventually led people to question 
the effectiveness of the Department of Commerce’s oversight capabilities. A 1931 accident 
killed University of Notre Dame football coach Knute Rockne. Four years later, a US 
Senator was killed in another airplane accident. These events led the public to demand 
greater government oversight of aviation safety. Subsequent laws were passed including 
the Civil Aeronautics Act in 1938. This legislation established the Civil Aeronautics 
Authority. In 1940 the Civil Aeronautics Authority was divided into two agencies: the Civil 
Aeronautics Administration, which retained responsibility for air traffic control, airmen 
and aircraft certification, safety enforcement, and airway development; and the Civil 
Aeronautics Board, which was responsible for safety rulemaking, accident investigation, 
and economic regulation of the airlines. 


The FAA 


On June 30, 1956, a TWA airliner and a United Air Lines airliner collided over the Grand 
Canyon, killing all passengers and crew onboard. The accident occurred while both aircraft 
were flying visual flight rules (VFR) and in uncongested airspace. This was followed by 
the collision of a military jet and a commercial airliner on May 20, 1958. These accidents 
highlighted the fact that although air traffic had more than doubled since the end of the 
Second World War, few steps had been taken to make the system more safe. The public 
again began to call for safety regulation. On August 23, 1958, the Federal Aviation Act 
Enabling Act was signed into law.” This transferred the Civil Aeronautics Authority’s 
functions to a new independent Federal Aviation Agency. On December 31, 1958, the FAA 
began operations and became responsible for: 


1. regulating air commerce to promote its development and safety and to meet national 
defense requirements; 

2. controlling the use of navigable airspace in the US and regulating both civil and 
military operations in that airspace in the interests of safety and efficiency; 


22 49U.S.C.A. §106. 
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3. promoting and developing civil aeronautics, which is the science of dealing with the 
operation of civil, or nonmilitary, aircraft; 

4. consolidating research and development with respect to air navigation facilities; 

5. installing and operating air navigation facilities; 

6. developing and operating a common system of air traffic control and navigation for 
civil and military aircraft; and 

7. developing and implementing programs and regulations to control aircraft noise, 
sonic booms, and other environmental effects of civil aviation. 


Prior to leaving office in June 1965, the then administrator of the Federal Aviation Agency, 
Najeeb Halaby, proposed the idea of a cabinet level DOT to the President. Halaby was 
frustrated because he thought the Defense Department had locked the FAA out of the 
administration’s supersonic transport decision-making process. After four-and-a-half 
years as FAA Administrator, Halaby decided that a DOT was essential for coordinated 
transportation policy development. He recommended that the FAA become part of that 
department. Implementing his recommendation would mean that the FAA would no 
longer be a cabinet level agency having direct access to the President. Along with its 
other duties, the FAA assumed responsibility for safety oversight of commercial space 
transportation in 1995. 

The head of the FAA is the FAA Administrator. The FAA also has a Deputy Administrator. 
Both are appointed by the President, by and with the advice and consent of the Senate. 
The term of office for any individual appointed to the role is five years. 


Department of Transportation 


By 1965, high-level administration officials began advocating for a new transportation 
department. Alan S. Boyd, then Under Secretary of Commerce for Transportation, was 
asked to explore the prospects of having a transportation department initiative prepared 
as part of President Lyndon B. Johnson’s 1966 legislative program. A task force was formed 
in order to analyze the possibility and make recommendations. In October 1965, the Boyd 
Task Force submitted recommendations advocating anew Department of Transportation. 
Among other entities, the new Department would include the Federal Aviation Agency. 
President Johnson agreed and in March 1966 sent Congress a bill to establish the new 
Department. 

The purpose of the proposed DOT was to coordinate and manage transportation 
programs, to provide leadership in the resolution of transportation problems, and 
to develop national transportation policies and programs. The Department would 
undertake this mission under the leadership of a secretary, an under secretary, and four 
staff assistant secretaries. The President signed into law the Department of Transportation 
Enabling Act on October 15, 1966.” This placed more than 30 transportation agencies and 
functions and approximately 95,000 employees, most of who had been with the Federal 
Aviation Agency, the Coast Guard, and the Bureau of Public Roads under the control of 
the Department of Transportation. It also created several new administrations, including 
the Federal Highway Administration, the Federal Railroad Administration, and the NTSB. 
The DOT began full operations on April |, 1967 and the Federal Aviation Agency lost its 


23 Public Law 89-670. 
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status as a cabinet level agency and became the Federal Aviation Administration. 

The DOT currently consists of the Office of the Secretary and 11 individual Operating 
Administrations: the FAA, the Federal Highway Administration, the Federal Motor 
Carrier Safety Administration, the Federal Railroad Administration, the National 
Highway Traffic Safety Administration, the Federal Transit Administration, the 
Maritime Administration, the Saint Lawrence Seaway Development Corporation, the 
Research and Innovative Technologies Administration, the Pipeline and Hazardous 
Materials Safety Administration, and the Surface Transportation Board. 

The DOT does have direct involvement in certain aviation matters. Under Title 49 of 
the US Code, anyone who wants to provide air transportation service as a US air carrier or 
foreign air carrier must first obtain two separate authorizations: “safety” authority from 
the FAA and “economic” authority from the Office of the Secretary of Transportation.” The 
economic authority may be in the form of a foreign air carrier permit or an exemption.” 
Permit authority is longer in duration. Authority by exemption may be awarded for a 
maximum of two years at any one time. When a foreign air carrier files an application for 
first-time authority to serve the US, the DOT provides a copy to the FAA, which determines 
if the carrier meets the applicable ICAO safety standards and requirements. If the FAA 
does not approve, the carrier will not achieve an air carrier permit. The DOT also consults 
the State Department prior to issuing a foreign certificate. In addition, all foreign air carrier 
permits are subject to the President’s approval.”° The President may only disapprove 
the decision of the Secretary of Transportation if the reason for disapproval is based on 
foreign relations or national defense considerations that are under the jurisdiction of the 
President. The President may not disapprove a decision of the Secretary if the reason is 
solely economic or related to carrier selection. 

The head of the DOT is the Secretary of Transportation. The DOT also has a Deputy 
Secretary. Both are appointed by the President, by and with the advice and consent of the 
Senate. 


The National Transportation Safety Board 


The NTSB actually has it origins in the Air Commerce Act of 1926. In this Act, Congress 
charged the US Department of Commerce with investigating the causes of aircraft accidents. 
In 1940 this responsibility was transferred to the Civil Aeronautics Board. In 1967, with 
the creation of the new US Department of Transportation, the NTSB was established as 
an independent agency. Congress believed that a single safety organization with a clearly 
defined mission could more effectively promote a higher level of safety in the transportation 
system than individual agencies working separately. The NTSB was originally placed in 
the DOT for administrative purposes. When the NTSB was formed, the Civil Aeronautics 
Board’s accident investigation function, along with other responsibilities, was transferred 
to the new agency. The NTSB investigates more than aviation accidents. Since 1967, it has 
also investigated highway, marine, pipeline, and railroad accidents as well as accidents 
related to the transportation of hazardous materials. 

In 1974 the NTSB was reconstituted as a completely separate independent agency 
outside the DOT. In October 1996, Congress passed and the President signed into law the 


24 49 U.S.C. §41301 et. seq. 
25 Ibid., §§41302 and 40109. 
26 Ibid., §41307. 
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Aviation Disaster Family Assistance Act of 1996.” This act gave the NTSB the additional 
responsibility of coordinating federal assistance to families of aviation accident victims. 
This program has expanded beyond aviation accidents and provides assistance in all 
modes of transportation accidents on a case-by-case basis. 

The NTSB also performs adjudicative functions. The full Board serves as the court of 
appeal for airmen and mechanics whenever the FAA takes a certificate action against 
them. The Board’s administrative law judges hear, consider, and issue initial decisions 
on appeals filed with the Board. The full Board then acts in an appellate role. The 
judges also adjudicate claims for fees and expenses stemming from FAA certificate 
and civil penalty actions under the Equal Access to Justice Act. The full Board’s 
review on appeal of its administrative law judges’ decisions is based on the record of 
the proceeding, which includes hearing testimony (transcript), exhibits, the judge’s 
decision, and appeal briefs submitted by the parties. These issues will be discussed in 
greater detail in Chapter 5. 

The Board currently has four administrative law judges. Two are based in Washington, 
D.C. and hold hearings primarily in the eastern half of the US. The other two are based 
in Arlington, Texas and Denver, Colorado, and hear cases primarily in the western half 
of the country. The NTSB has five Board Members, each nominated by the President 
and confirmed by the Senate to serve five-year terms. A member is designated by the 
President as Chairman and another as Vice Chairman for two-year terms. The NTSB 
Chairmanship requires separate Senate confirmation. 


The National Aeronautics and Space Administration 


NASA was created, as an independent agency, by the National Aeronautics and Space Act 
on July 29, 1958.78 It became fully operational on October 1, 1958. US space exploration 
efforts including the Mercury Project, Apollo moon-landing missions, the Skylab space 
station, and the Space Shuttle were led by NASA. Most people strictly associate NASA 
with space exploration. However, it is intimately involved in the US air transportation 
system. NASA’s Aeronautics Research Mission Directorate (ARMD) works to solve 
problems in the US’s air transportation system, including air traffic congestion and the 
integration of new operations concepts and technologies into the Next Generation Air 
Transportation System (NextGen), aviation safety, and environmental issues and impacts. 
The research often leads to the development of tools and technologies that eventually 
become commercial products. 

Since April 1976, NASA has been directly involved in air transportation through the 
administration of the Aviation Safety Reporting System (ASRS) Program. The ASRS 
receives, processes, and analyzes voluntarily submitted incident reports from pilots, air 
traffic controllers, dispatchers, flight attendants, maintenance technicians, and others. 
This program is discussed in further detail in Chapter 5. 

The NASA Administrator and Deputy Administrator are appointed by the President 
with the advice and consent of the Senate. 


27 Public Law 104-264. 
28 Public Law 85-568. 
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Other Agencies 


Several other federal agencies have limited involvement in aviation matters. As we will 
see in Chapter 8, the Department of Justice prosecutes individuals and entities accused 
of violating aviation criminal cases. Labor disputes in aviation-related industries involve 
the National Labor Relations Board (private sector workers excluding airline employees), 
the National Mediation Board (airline employees), and the Federal Labor Relations Board 
(federal employees including air traffic controllers). Further information on labor law can 
be found in Chapter 9. The terrorist attacks on September 11, 2001 led to the creation 
of several safety and security agencies. The Transportation Security Administration 
(TSA) was created in 2001.” Initially an agency within the DOT, it was later moved to the 
Department of Homeland Security when this cabinet level agency was created in 2002.° 


State Agencies 


States may regulate aviation as long as the regulation does not conflict with federal law. 
The authority of the state governments to declare laws with respect to aviation safety 
is grounded in the police power of the state. States can therefore control and regulate 
airspace above their boundaries — unless the power is granted to the federal government. 
If the state law or regulation conflicts with federal statutes or regulations, it will be 
preempted. Aviation safety has historically been federally regulated. Therefore, many 
state and local regulations regarding aviation are preempted by federal law. Preemption 
may occur several ways. If Congress indicates an intent to occupy a given field such as 
aviation, any state law falling within that field is preempted. If the federal law expressly 
states a preemptive intent, express preemption occurs. Even without express preemption, 
when a federal statute is so comprehensive that it “occupies the field”, leaving no room 
for state action, preemption occurs. Therefore, when determining whether a state law or 
regulation may be preempted, you need to ask: is there explicit preemptive language in the 
federal statute? Is there implicit preemptive statutory language? Is the federal regulation 
or law in actual conflict with the state counterpart? Is the federal regulation so complete 
and pervasive that it occupies the entire field? If you can answer no to all questions, the 
state law or regulation may be valid. While preemption is broad, all states have at least 
some laws and regulations that effect aviation. Federal preemption in the aviation arena 
will be discussed further in Chapter 7. 


RELEVANT STATUTES AND REGULATIONS 


Laws are very different from statutes, although both have much the same effect. Legislative 
bodies enact statutes that are then signed into law by the President. The US Code (U.S.C.) 
is a compilation and classification of the federal statutes of the US. It contains 51 titles and 
is published every six years and supplemented annually. 

Regulations are different. The Code of Federal Regulations (CFR) is a compilation and 
classification rules and regulations (sometimes called administrative law) promulgated 


29 Public Law 107-71. 
30 Public Law 107-296. 
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by the executive departments and agencies of the Federal Government of the US. 
Administrative agencies adopt, amend, and repeal regulations under the authority 
granted to them by statutes. A statue must actually be written by Congress and signed 
by the President, giving federal administrative agencies authority to make rules and 
regulations. Via these statutes, Congress grants broad authority to the various executive 
branch agencies to interpret the U.S.C. by creating administrative regulations. 


49 U.S.C. §44701 


The law that gives the FAA authority to promulgate regulations regarding aviation 
programs is found in 49 U.S.C. §44701. According to this section, the Administrator of the 
FAA shall promote safe flight of civil aircraft in air commerce by prescribing:*! 


1. minimum standards required in the interest of safety for appliances and for the 
design, material, construction, quality of work, and performance of aircraft, aircraft 
engines, and propellers; 

2. regulations and minimum standards in the interest of safety for: 

a. inspecting, servicing, and overhauling aircraft, aircraft engines, propellers, and 
appliances; 

b. equipment and facilities for, and the timing and manner of, the inspecting, 
servicing, and overhauling; and 

c. a qualified private person, instead of an officer or employee of the FAA, to 
examine and report on the inspecting, servicing, and overhauling; 

3. regulations required in the interest of safety for the reserve supply of aircraft, aircraft 
engines, propellers, appliances, and aircraft fuel and oil, including the reserve supply 
of fuel and oil carried in flight; 

4. regulations in the interest of safety for the maximum hours or periods of service of 
airmen and other employees of air carriers; and 

5. regulations and minimum standards for other practices, methods, and procedures 
the Administrator finds necessary for safety in air commerce and national security. 


The statute also charges the FAA to prescribe minimum safety standards for air carrier 
aircraft and airport operations. 


14 CFR 


Prior to 1926, access to flying was totally uncontrolled. No licensing or certification was 
required. By the middle of the 1920s, it became obvious that unregulated private and 
commercial flying was dangerous. There was a growing awareness and acceptance that 
regulation could improve safety and encourage growth in aviation. Therefore, in 1926 the 
aviation industry requested Congress to enact federal legislation to regulate civil aviation. 
This legislation led to the first aviation regulations. The Civil Air Regulations (CARs) were 
the precursor to the Federal Aviation Regulations (FARs). 

The Federal Aviation Regulations are found in Title 14 of the Code of Federal Regulations 


31 49 U.S.C.A. §44701(a). 
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(14 CFR). Since 1958, these rules have typically been referred to as “FARs,” short for Federal 
Aviation Regulations. However, another set of regulations (Title 48) is entitled Federal 
Acquisitions Regulations,” and this has led to confusion with the use of the acronym 
“FAR.” Therefore, the FAA began to refer to specific regulations by the term “14 CFR part 
XX.” Most regulations and the sections within the FARs are odd numbered because the 
FAA realized in 1958 when the Civil Aeronautics Regulations were reorganized into the 
FARs that it would be necessary to add regulations later. 

Over the years, the FAA has sometimes seen the need to issue Special Federal Aviation 
Regulations (SFAR). Ususally, these are promulgated for unique situations and are given a 
limited length of time for effectiveness. The SFAR number is purely a sequential number 
and has no relevance to the regulation it is addressing or attached to. 


Advisory Circulars 


The FAA issues Advisory Circulars (ACs) to inform the aviation public in a systematic way 
of non-regulatory material. Unless incorporated into a regulation by reference, the contents 
of an advisory circular are not binding on the public. Incorporation by Reference is the act of 
including a second document within another document by only mentioning the second 
document.” Therefore, the entire second document becomes a part of the main document. 

Advisory circulars are issued in anumbered-subject system corresponding to the subject 
areas of the FARs. An AC is issued to provide guidance and information in a designated 
subject area or to show a method acceptable to the Administrator for complying with a 
related federal aviation regulation. Because of their close relationship to the CFRs, ACs 
are arranged in a numbered system which corresponds to the subject areas of the CFRs. In 
some series, consecutive numbers may be missing. These numbers were either assigned to 
advisory circulars still in preparation, which will be issued at a later date or were assigned 
to advisory circulars that have been canceled. They are issued and updated irregularly 
with new revisions designated by letters of the alphabet. The suffix following an AC 
number indicates a revision to that AC and cancels the previous edition. For example, 
AC 00-6A replaces and cancels AC 00-6, while AC 00-7D replaces and cancels AC 00-7C. 
ACs may be canceled without replacement, either by the issuing office, by another AC, or 
by another publication. 


Airworthiness Directives 


In accordance with Part 39 of Title 14 of the Code of Federal Regulations, the FAA issues 
Airworthiness Directives (ADs) in response to deficiencies and/or unsafe conditions 
found in aircraft, engines, propellers, or other aircraft parts. ADs require that the relevant 
problem must be corrected on all aircraft or aircraft parts using the same design. ADs are 
initiated as either proposed, corrective, or final (telegraphic) via the Federal Register. All 
ADs are “incorporated by reference” into part 39, and are therefore considered final. ADs 
must be followed to remain in compliance with the FAA. Once an AD has been issued, 
a person/company is authorized to use the affected aircraft or part only if it has been 
corrected in accordance with the AD. Generally, ADs include: 


32 Bryan A. Garner (ed.), Black’s Law Dictionary, 2nd pocket edn. St Paul, MN: West Group, 2001, p. 341. 
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a description of the unsafe condition; 

the product to which the AD applies; 

the required corrective action or operating limitations, or both; 

the AD effective date; 

a compliance time; 

where to go for more information; and 

information on alternative methods of compliance with the requirements of the AD. 


LOW ST eae ib 


ADs have a three-part number designator. The first part is the calendar year of issuance. 
The second part is the biweekly period of the year when the number is assigned. The third 
part is issued sequentially within each biweekly period. The AD subject line specifically 
identifies the type certificate holder of the aircraft or products affected by the AD. The 
specific models affected, and any special considerations, such as specific installed part 
numbers or modifications, are listed in the AD applicability section. In order to find all 
applicable ADs for a specific product, you must search for ADs on the product, aircraft, 
engine(s), propeller, or any installed appliance. If there are multiple series under the 
aircraft or engine model, you must also search for ADs applicable to the model as well as 
the specific series of that model. The final determination of ADs applicable to a particular 
product can only be made by a thorough examination of the ADs and the product 
logbooks. No person may operate a product to which an AD applies, except in accordance 
with the requirements of the AD. Furthermore, the owner or operator of an aircraft is 
required by 14 CFR §91.403 to maintain the aircraft in compliance with all ADs. The AD 
specifies a compliance time that relates to the effective date of the AD. This compliance 
time determines when the actions are required. 

Armed with a basic understanding of administrative law and aviation agencies, we 
now take a close look at the FAA’s investigation and enforcement power (Chapter 5). 


TERMS AND CONCEPTS 


Administrative agencies Formal rulemaking 
Administrative law Informal rulemaking 
Administrative Procedure Act (APA) Intelligible Principle Test 
Advisory Circulars (ACs) Interstate Commerce Commission 
Airworthiness Directives (ADs) Legislative veto 
Appropriations power National Aeronautics and Space 
Aviation Rulemaking Advisory Committee Administration (NASA) 

(ARAC) National Security Directives 
Civil Air Regulations (CARs) National Transportation Safety Board 
De novo review (NTSB) 
Department of Transportation (DOT) Notice of Proposed Rulemaking (NPRM) 
Enabling Act Special Federal Aviation Regulations 
Executive Orders (SFAR) 
Exhaustion of remedies Standing 
Federal Aviation Administration (FAA) Subpoena 
Federal Aviation Regulations (FARs) Sunset legislation 


Federal Register Act 49 U.S.C. §44701 
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REVIEW QUESTIONS AND CASE PROBLEMS 


eS Oe SO Oe NS 
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Define administrative law. 

What are the functions of administrative agencies? 

Administrative agencies have been argued to violate the separation of powers 
doctrine. However, there are practical reasons for their existence. List two. 

If you violate an administrative regulation, can you be subject to criminal penalties? 
Excess regulation can have negative effects. What are they? 

What was the first federal administrative agency? When was it formed? 

What is the purpose of the Administrative Procedure Act? 

What's the purpose of Executive Orders? Who issues them? 

What is the “administrative process”? 


. Notices of Proposed Rulemaking (NPRM) must include what elements? 
. All branches of government try to influence agencies after they are created. How do 


the executive, legislative, and judicial branches do this? 


. List four federal agencies involved in aviation matters. 

. Are states totally preempted from passing laws and regulations regarding aviation? 
. What are CARs? 

. What are FARs? 

. What is the difference between an AC and an AD? 
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Enforcement Actions 


The nine most terrifying words in the English language are, “I’m from the government 
and I’m here to help.” 


President Ronald Reagan, 1911-2004 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. understand what an FAA enforcement action is; 

2. have a thorough understanding of the FAA’s authority to engage in investigative 
activities and prosecute violations of the FARs; 

3. understand the difference between an administrative and legal enforcement action; 

4. have a basic understanding of the process that the FAA utilizes in determining 
whether to prosecute an enforcement action; 

5. understand the necessary steps to protecting your interests, or your company’s 
interests, in the event that either is subject to enforcement proceedings. 


INTRODUCTION 


Chapters 2 and 3 explained that the US Constitution is the highest authority regarding 
the powers and limitations of the Federal Government. We have also discussed 
the evolution and development of the federal administrative agencies. A restricted 
amount of legislative, executive, and judicial authority has been delegated to such 
an administrative agency, the FAA, pursuant to the Federal Aviation Act of 1958. The 
Act transferred air safety regulation from the Civil Aeronautics Board to the new 
FAA, and also gave the FAA sole responsibility for a common civil-military system 
of air navigation and air traffic control. Accordingly, the FAA is the administrative 
agency responsible for promulgating, as well as enforcing, regulations related to civil 
aviation. The delegation of authority, through the Federal Aviation Act 1958, allows 
FAA inspectors, sometimes called Air Safety Inspectors (ASIs), to engage in compliance 
and enforcement activities. In a sense, the FAA is the judge, jury, and executioner in all 
matters related to civil aviation, with the exception of suspected criminal violations. 
The FAA refers suspected criminal offenses to the Department of Transportation Office 
of the Inspector General (OIG) for possible prosecution. In Chapter 9 we will explore 
criminal law relating to aviation. 
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Case 5.1 Smith v. Helms, Aviation Cases 16 Avi 18,307 (1982) 
United States District Court for the District of Columbia 


FACTS: Mr Smith brought suit, asking the Court to order the FAA to stop relying on its 
Compliance and Enforcement Program Manual FAA Order 2150.3. He alleged that the 
manual had policies not promulgated in accordance with the Administrative Procedure 
Act (APA) as required by law and therefore the manual, and by extension all enforcement 
actions that utilized the manual, were invalid. Among other things, he sought to enjoin the 
FAA from using the manual until the FAA complied with the APA. 


ISSUE: Is the enforcement action order relied on by the FAA (FAA Order 2150.3), in 
investigating and prosecuting enforcement action cases, legally valid even though the 
policies contained therein had never been directly published in the Federal Register as the 
APA requires? 


HOLDING: The District Court dismissed Mr Smith’s complaint due to lack of standing and 
never directly addressed the issue regarding the legal validity of Order 2150.3. However, the 
Court analyzed the FAA’s regulatory framework in the body of its decision and determined 
that numerous FAA orders (in addition to orders in certificate actions) had undergone direct 
review and had withstood scrutiny by various courts of appeals as provided for in section 
1006 of the APA. Furthermore, the Court determined that the enforcement procedures 
implementing the FAA’s statutory provisions are published in 14 CFR Part 13 and that these 
regulations constitute rules published and adopted in accordance with the APA. 





An FAA enforcement action is an administrative action taken against a certificate holder 
for alleged violations of the FARs. The FAA utilizes statutes, regulations, and internal 
administrative orders in the investigation and prosecution of enforcement actions. FAA 
Order 2150.3B is the internal administrative order containing the policies, procedures, and 
guidelines used by the FAA regarding compliance and enforcement actions.’ This order 
also articulates the FAA’s philosophy for using various remedies, including education, 
corrective action, remedial training, informal action, administrative action, and legal enforcement 
action in addressing alleged noncompliance with statutory and regulatory requirements. 
FAA inspectors also follow procedures in FAA Order 8900.1 in determining what type of 
action (legal, administrative, or informal) to take against an alleged violator. 

The initiation of the compliance and enforcement process typically comes about as 
the result of routine surveillance or inspection, public complaints, accident and incident 
investigations, or reports from air traffic controllers. Controllers and Managers from the 
FAA’s Air Traffic Organization (ATO) often use the term “pilot deviation” when referring 
to potential violations of the FARs leading to an enforcement action. 

The FAA’s compliance and enforcement method of investigation may eventually lead 
to an Enforcement Investigative Report (EIR) that is used to substantiate any contemplated 
enforcement action. The EIR process is outlined in FAA Orders 2150.3 and 8900.1. 


1 The FAA revised this Order in 2007. The current version is 2150.3B and is available online. 
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The Enforcement Decision Process (EDP) is an analytical system used by FAA inspectors to 
assist in determining the appropriate recommended action for a suspected violation of the 
FARs. It was developed with the avowed purpose of matching the safety risk posed by an 
alleged act with the type of conduct involved. 


THE “TYPICAL” ENFORCEMENT ACTION CASE 


The steps involved in enforcement actions vary on the party or entity under investigation 
and the remedy sought by the FAA. The typical certificate action against a pilot for an 
alleged violation of the FARs involves the steps below. Although each of these steps 
will be reviewed in greater detail throughout this chapter, a general overview should be 
helpful as the process can be complicated. Comments following the FAA’s typical actions 
include suggested responses by the pilot under investigation. 

Keep in mind that the sample scenario below is meant to illustrate a typical FAA 
enforcement action against a pilot and is not intended to be legal advice. Depending on 
the nature and/or severity of the event, it may be advisable to seek aviation legal counsel 
that is intimately familiar with the enforcement action procedure prior to taking any 
action. An enforcement action typically involves the following actions. 

First, the pilot is notified by an air traffic control facility (enroute, terminal radar 
approach control, or tower) of a possible incident that could lead to an enforcement action. 
This advisory of a possible pilot deviation notification is called a Brasher Notification. You 
will know if you are the subject of a potential enforcement action if an air traffic controller 
gives you a number to call when reaching, or en route to, the destination airport. You are 
not required by the FARs to make the call to the air traffic facility. In the past, in situations 
that did not involve serious matters, other aircraft, or restricted airspace, a phone call 
combined witha compliant attitude often put the matter to rest immediately. This, however, 
is no longer the case. With the evolution of the ATO’s “just culture/learning culture,” the 
failure by an FAA employee to report and document a possible pilot deviation could 
lead to the employee being disciplined. For this reason, controllers and ATO Managers 
no longer have any latitude to deal directly with minor violations and mitigate the event 
via a training discussion on the telephone. Moreover, in the past, if the event was going 
to be processed by the FAA, air traffic controllers were required to submit preliminary 
pilot deviation information to the FSDO within 12 hours of the occurrence and a final 
report within 10 days. Now these reports are submitted within minutes via an electronic 
Mandatory Occurrence Report (MOR), which is generated as soon as the supervisor or 
controller-in-charge makes the entry into the daily facility operations log. Therefore, in 
most cases the MOR has already been generated and transmitted before the pilot has even 
had the opportunity to call the facility as instructed in the Brasher Notification. There is no 
longer any advantage whatsoever for pilots to discuss the incident with air traffic control 
(ATC) personnel. Therefore, the telephone discussion should be limited to providing the 
supervisor or controller in charge with the pilot’s name, address, telephone number, and 
certificate number. Pilots should not make any statements regarding the incident as that 
may very well undermine their legal position in the future. Lawyers call such statements 
“admissions against interest.” In the event that you decide to call the FAA facility, you 
must keep in mind that your conversation will be recorded, included as a part of the 
investigation package submission, and used against the pilot if the pilot admits to any 
potential violation. 
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Prior to calling the FAA, the pilot should immediately review NTSB Part 830 to 
determine if they were involved in an “Incident” or “Accident.” Optimally this will be 
done before contacting the FAA facility. If you are involved in an incident, file a NASA 
Aviation Safety Reporting System (ASRS) Form 277 in a timely manner, if appropriate.* 
Take this action within 10 days of the incident. Electronic filing is preferred, yet they are 
accepted via regular mail. Make sure that you have proof that the form was filed within 
the 10-day period. There are some exceptions to this suggestion.’ If you are involved in 
an accident, you should seek legal assistance prior to giving any substantive interview 
to the FAA or the NTSB. While NTSB Part 830.5 requires that you contact an NTSB 
field office “immediately, and by the most expeditious means available,” do not file an 
NTSB Form 6020.1, NASA ASRS Form 277, or divulge detailed information reference 
Part 830.6(h) (regarding the nature of the accident) prior to consulting with a qualified 
aviation attorney. In the event of an accident, the data in NASA Form 277 will not be 
confidential.” 

Once a MOR has been electronically generated by an air traffic facility, it is first 
transmitted to one of three ATO Service Centers in Seattle, Dallas, or Atlanta for initial 
vetting by ATO Quality Assurance/Control staff. In the past, this initial vetting took 
place at the Air Traffic Control facility itself by staff specialists and managers who are, 
or have been, certified on the positions involved. This action ensured that causal factors 
where air traffic was contributory were identified quickly, such as hearback/readback 
errors, misapplication of ATC procedures, use of non-standard ATC phraseology, or 
general poor performance by air traffic controllers. Often, this resulted in a decision not 
to refer the suspected pilot deviation to the FSDO or, in the case of Air Carrier Aircraft, 
the Certificate Management Office (CMO). Unfortunately, under the new process 
which became effective on January 30, 2012, the initial vetting of a pilot deviation is 
now conducted by personnel who often lack the requisite experience to conduct an 
adequate review of the incident. For example, it is not at all uncommon that an FAA 
employee with no ATC experience is the one responsible for screening the alleged 
violation to determine whether a regulation has been violated. As a result, suspected 
pilot deviations with considerable ATC culpability, shared liability, or events that are not 
pilot deviations at all now continue to the FSDO/CMO referral process due to the lack 
of any effective ATO investigatory capability. In summary, air traffic field facilities no 
longer make the determination whether a particular MOR constitutes a pilot deviation; 
in fact, there is no requirement for a field facility to review the recorded transmissions 
or the RADAR replay/plot data, as was the requirement in the past. The determination 
of whether any particular MOR constitutes a pilot deviation is now made solely at the 
ATO Service Center level. This sometimes leads to unjust results. 


2 CFR Title 49 Part 830. 

3 This form is available online. 

4 Many actions taken by pilots may be excluded from the program including: Administrator v. Sumler, EA-5323 
(2008) (intentional low passes in aircraft excluded from the program); Administrator v. Thompson et. al., EA-4800 
(1999) (intentional low flight in a balloon); Administrator v. Blose, EA-4656 (1998) (decision to depart without 
checking on the status of an air show excluded); Administrator v. Russo, EA-3800 (1993) (intentional decision 
to bypass alternate airport); Administrator v. Copsey, 7 NTSB 1316 (1991) (deliberate decision to fly unworthy 
aircraft); Administrator v. Wood, 5 NTSB 2390 (1987) (low passes over residential area were not inadvertent); 
Administrator v. Ricotta, EA-5593 (2011) (in order to use the ASRS report for sanction immunity, an airman must 
establish that his or her actions were both not deliberate and inadvertent, citing Ferguson v. NTSB, 678 F.2d 821 
(9th Cir. 1982)). 

5 NASA Advisory Circular 00-46D, para. 7a. (2). 
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Next, an airman will eventually receive a Letter Of Investigation (LOI). Once the FAA 
begins an investigation, the FAA FSDO inspector will send out a form letter, such as 
that shown in Figure 5.6, notifying the pilot that if he or she does not respond within 
10 days, the FAA’s report will be processed without the benefit of the recipient’s comments. 
As with recorded conversations with ATC facilities, any response to this letter will be 
treated as an admission against your interest.° You are not required by the FARs or the 
law, as recently modified by the Pilots’ Bill of Rights (PBR), to respond to this letter.’ Failing 
to respond will not result in a negative inference against an airman. You should only 
respond if you have irrefutable evidence that you did not commit violations of the FARs. 
Unless you have exculpatory evidence (evidence that is favorable to you), you should 
wait for the “Informal Conference” to explain his or her story, including any factors that 
would tend to persuade the FAA not to undertake formal action. 

The FAA will wait for a short period of time and will then determine its initial course 
of action. The FAA defines informal actions as verbal or written counseling of individuals 
or entities. Administrative actions are Letters of Correction or Warning Notices. An informal 
or administrative action stays on the airman’s record for two years. These are issued if 
the matter is minor and not intentional.* Considering the other possibilities, this is by far 
the best outcome. A legal enforcement action may take the form of certificate revocation, 
suspension, or the assessment of monetary penalties. It will remain on the airman’s record 
for at least five years.’ Clear violations of the FARs will almost certainly lead to an initial 
determination that an enforcement action is necessary. The FAA is required to follow 
FAA Orders 2150.3 and 8900.1 in determining which action to take. A Notice of Proposed 
Certificate Action or a Civil Penalty Assessment is used by the FAA to notify a suspected 
violator that a legal enforcement action is being sought. Once a pilot receives this, several 
options exist: 


1. Request an “Informal Conference.” This is the preferred course of action and prior 
to attending, the airman should seek the FAA’s EIR utilizing a Freedom of Information 
Act (FOIA) request. In addition, the PBR also requires the FAA to provide the airman 
access to data in the possession of the FAA that would facilitate the individual’s 
ability to productively participate in the FAA’s investigation. Both FOIA and PBR 
requests should be made, and data reviewed, prior to the informal conference. The 
informal conference is an attempt to settle the case by reducing or eliminating the 
sanction. Contradictory statements made during such “informal” proceedings can 
be used against the pilot in any subsequent proceedings, such as a hearing before an 
Administrative Law Judge (ALJ). 

2. Write a letter of explanation. Anything in this letter is subject to being used against 
the airman’s interest and therefore, as mentioned throughout this chapter, such a 
course of action is rarely suggested or successful. 


6 Administrator v. Goodman, NTSB Order No. EA-5146 (2005) (later repudiation of statements made in responses 
to LOI ineffective); Administrator v. Funk, 6 NTSB 1016 (1989) (responses to LOI’s are admissible in evidence). 

7 Under the PBR, Public Law 112-153, 126 Stat. 1159 (2012) (an individual who is the subject of an investigation 
relating to the approval, denial, suspension, modification, or revocation of an airman certificate under Chapter 447, 
of Title 49, of the United States Code is not required to answer an LOI). 

8 Administrator v. Machado, EA-4116 (1994) (warning letters are not appealable to the NTSB). 

9 Currently they remain on an airman’s record indefinitely. 

10 Oceanair v. NTSB, 888 F.2d 767 (11th Cir. 1989) (statutory right to an informal conference); Administrator 
v. Jolly, EA-5307 (2007) (right to attend an informal conference is not unqualified); Administrator v. Fleischman, 
6 NTSB 1227 (1989) (there is no right to tape record an informal conference). 
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3. Turn in the entity’s certificate. This involves admitting to the infraction and losing 
privileges to operate under the certificate for a defined period. 

4. Pay the civil fine. In the event that the FAA is attempting to assess a civil penalty, 
an airman may admit to the infraction and paying a set amount of money to the US 
government. 


In conjunction with an enforcement action case, the FAA will often request a 
re-examination." A re-examination is not an enforcement action and the FAA can take 
this action anytime it has “reasonable cause” to do so. An airman must comply or may 
have his or her privileges revoked. Pilots are required to pay for this. Successfully passing 
the re-examination does not mean that the FAA will not assert an enforcement action. 
Therefore, the pilot should never discuss the facts or circumstances regarding the incident 
leading to the re-examination during the re-examination itself. 

An airman may continue operating according to his or her certificate until an 
Order of Suspension, Revocation or Civil Penalty is assessed. These are effective 
immediately if a requested informal conference is unsuccessful and a timely appeal 
is not filed. Filing an appeal stays non-emergency orders, allowing pilots to continue 
flying pending the appeal process. Keep in mind that emergency orders must be 
appealed within 48 hours. 

In order to get a formal hearing before the NTSB, the airman must file an appeal. 
Once a pilot appeals the FAA’s determination, the FAA files a “Complaint.” Usually 
this Complaint is a cover letter stating that the Order of Suspension serves as the 
Complaint. The pilot/respondent must then file an Answer in a timely manner.’* The 
Hearing occurs before an NTSB ALJ.” This is the only step in the process where the pilot 
gets to present his or her case through evidence and witnesses before a judge. There is 
no jury. 

If either party is not satisfied with the ALJ’s determination after the hearing, the 
next level of appeal is to the entire NTSB. In almost all cases the appeal only involves 
the hearing judge’s application of the law to the facts. At this stage, you do not have 
another opportunity to present evidence or witnesses (deemed a “de novo” review). 
The full board’s determination is made after considering the written legal positions 
(called “briefs”) of the parties. The full board will not over-rule the ALJ’s decision 
unless the full board finds as a matter of law that the ALJ’s decision was arbitrary or 
capricious." 


11 49 USC §44709. 

12 Administrator v. Corrao, EA-5448 (2009) (ASRS defenses must be plead in the answer as an affirmative defense); 
Administrator v. Coughlan, EA-5197 (2005) (affirmative defenses must be identified in the answer); Administrator 
v. Ocampa, EA-5113 (2004) (the notice of appeal functioned as an answer); Administrator v. Sanderson, 6 NTSB 748 
(1988) (late answer deemed admission of complaint). 

13. Andrzejewski v. FAA, 563 F 3d. 796 (9th Cir. 2009) (the ALJ’s credibility findings are entitled to deference 
before the NTSB); Administrator v. Lackey, EA-5419 (2008) (the ALJ is not bound by evidentiary or procedural 
rules that apply in other courts including the Federal Rules of Evidence; the judges’ erroneous rulings on 
evidence reviewed only for an abuse of discretion and prejudice must be shown); Administrator v. Repacholi, 
EA-3888 (1993) (multiple hearsay is admissible); Administrator v. Lindstam, 41 CAB 841 (1964) (the FAA may 
establish carelessness by circumstantial evidence). 

14 Administrator v. Smith, 5 NTSB 1560, 1563 (1986); see also Administrator v. Nickl, NTSB Order No. EA-5287 
(2007); Administrator v. Crocker, NTSB Order No. EA-4565 at 6 (1997). 


CHAPTER 5 - ENFORCEMENT ACTIONS 87 


Judicial Review 


If either party is not satisfied with the full board’s final order, the next level of appeal is 
to either a Federal District Court or the US Court of Appeals. As the PBR is a relatively 
new statute, there is a question of whether an appeal to a District Court would 
effectively grant an airman a new, or de novo, hearing. The PBR states that a District 
Court shall give “full independent review” of a denial, suspension, or revocation of an 
airman’s certificate. At the time of publication, only one court has addressed the issue 
of what a full independent review means.’ In the Dustman case, the court held that the 
standard and scope of District Court review is in accordance with the Administrative 
Procedure Act. As such, appeals to the Northern Illinois District Court will result in 
review of the administrative record only; that is, appellants in this District will not 
receive a de novo review. As the law currently stands, the parties file written briefs 
with the court. Again, there is no opportunity to present witnesses or evidence. Oral 
argument may be asked for, yet it is discretionary by the court. The court must find 
as a matter of law that the NTSB’s decision on appeal was arbitrary or capricious in 
order to over-rule the NTSB’s decision. As a practical matter, this is very difficult to 
achieve. Therefore, the vast majority of NTSB decisions are not overturned on appeal. 
Technically another level of appeal is available to the US Supreme Court via writ of 
certiorari. However, it is highly unlikely that the court would exercise jurisdiction. At 
least four of the nine Justices of the Supreme Court must agree to grant the petition 
for certiorari. A petition for certiorari is granted in a small number of select cases 
numbering less than 100 per year. The court has never accepted an enforcement case 
for review. 

Keep in mind that the enforcement action process varies depending on the 
person or entity alleged to have violated an FAR and the amount or type of sanction 
sought by the FAA. For example, in a case where the penalty sought exceeds $50,000 
or is against an airline or other entity, an ALJ does not hear the case. In the event that 
the charged party cannot settle the matter with the FAA in a case where the amount 
sought exceeds $50,000, the FAA refers the suit to the Department of Justice, which 
brings suit in the appropriate District Court in order to enforce the FAA’s proposed 
civil penalty order. In addition, if the FAA believes that a military pilot has violated a 
FAR, it refers the matter to the Department of Defense. Alleged violations by foreign 
pilots are referred to the State Department. Most of these scenarios, depending on the 
specific party and type of enforcement action, will be explored in detail throughout 
this chapter. 


15 Dustman v. Huerta, WL5747079, (N.D. IIL. 2013). 
16 Blackmun v. Busey, 938 F.2d659 (6th Cir. 1991) (the court owes the NTSB deference). 
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TYPES OF ENFORCEMENT ACTIONS 


To enforce suspected violations of civil regulations and statutes, the FAA has various 
courses of actions available. These include informal action, administrative action, and 
legal enforcement actions as outlined above. The FAA has very broad authority in 
determining which type of action to pursue against suspected FAR violators. 


Case 5.2 Go Leasing, Inc. v. National Transportation Safety Board, 800 F.2d 1514 (1986) 
United States Court of Appeals, Ninth Circuit 


FACTS: Go Leasing, Inc. was one of three affiliated aviation companies, each of which held 
an individual FAA operating certificate. Go Leasing held a Part 125 certificate. According to 
14 CFR Part 125: “No certificate holder may conduct any operation which results directly 
or indirectly from any person’s holding out to the public to furnish transportation.” Such 
operations require a Part 121 air carrier certificate. The FAA conducted an inspection 
of Go Leasing as well as its affiliated companies and discovered FAR violations. The FAA 
issued an emergency order revoking the operating certificate of Go Leasing as well as the 
certificate of each affiliated company. Go Leasing sought an expedited hearing according 
to 49 CFR §§821.54—-821.57. The ALJ affirmed the FAA’s emergency order, with slight 


modification, and Go Leasing appealed the ALJ’s decision to the full NTSB. The full Board 
affirmed the emergency order. Go then appealed the Board’s decision to the Ninth Circuit 
Court of Appeals. 


ISSUE: Does the FAA have discretion in determining whether to levy a civil penalty or 
certificate action, or can the alleged violator choose among potential remedies? 


HOLDING: The Court of Appeals held that “there is no question that the Administrator 
has the legal discretion to choose between employing section 609 [of the Federal 
Aviation Act] certificate action and section 901 civil money penalty remedies.” 
The Court upheld the Administrator’s scope of discretion in selecting from among 
statutory remedies and also held that alleged violators have no right to dispute the FAA’s 
determination. 





Administrative and Informal Actions 


Administrative actions are governed by 14 CFR §13.11. These “informal” actions are 
those in which the FAA provides either verbal or written counseling and is often 
taken by the FAA in incidents with a low safety risk where an individual was careless 
or a business unintentionally violated an FAR. Administrative actions do not result 
in a finding of violation or the imposition of a sanction (i.e. a civil penalty). Such 
actions consist of the Warning Notices or Letters of Correction first discussed above. 
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A Warning Notice is a letter or form that is issued to bring the facts and circumstances to 
the attention of an alleged violator. It advises that, based on the available information, 
the alleged violator’s action or inaction appears to be contrary to the regulations, 
but does not warrant legal enforcement action. A Warning Notice typically contains 
the date of the notice, Enforcement Investigative Report number, date the alleged 
violation occurred, name of the alleged violator, description of the incident and the 
specific regulations allegedly violated, a statement that the matter does not warrant 
legal enforcement action, and an opportunity for the alleged violator to respond to the 
allegation. Figure 5.1 below contains an example of a Warning Notice. Informal actions 
are those in which the FAA provides either verbal or written counseling and are often 
taken by the FAA in incidents with a low safety risk where an individual was careless 
or a business unintentionally violated an FAR. 

A Letter of Correction serves the same purpose as a Warning Notice, but is used when 
there is agreement with the company, organization, or airman that corrective action 
acceptable to the FAA has been taken or will be taken within a reasonable amount of 
time. It is also used when the FAA determines that remedial training is appropriate 
instead of more formal action. The Letter of Correction contains all of the information 
contained in the Warning Notice and also a description of the action that has, or will, be 
taken. Figure 5.2 is an example of a Letter of Correction. 

Neither a Letter of Correction or Warning Notice constitutes a finding of a violation, 
therefore a notice and hearing are not required, and neither one may be considered 
part of the person’s formal violation history. However, an administrative record of the 
Letter of Correction or Warning Notice is kept as part of the airman’s record for two 
years before expungement. Participation in the FAA’s Voluntary Disclosure Reporting 
Program, the remedial training program, and the Aviation Safety Action Program 
(ASAP) may result in the issuance of an administrative action in lieu of a legal 
enforcement action. With the administrative enforcement actions, airmen have no 
appeal rights. 
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U.S. Department 
of Transportation 


Federal Aviation 
Administration 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 
August 28, 2014 
EIR Number: 2014WP000100 


Mr. Hank Smithers 
1075 Victory Boulevard 
Los Angeles, California 90009 


Dear Mr. Smithers: 


On May 26, 2014, you were the pilot-in-command of a Beech Baron N2345 that 
landed at the City Airport. At the time of your flight, it appears that you did not have 
a pilot certificate or photo identification in your possession or readily accessible to 
you in the aircraft. This conduct is allegedly in violation of 14 CFR 61.3(a). 


After a discussion with you concerning this matter, we have concluded that the 
matter does not warrant legal enforcement action. In lieu of such action, we are 
issuing this letter which will be made a matter of record for a period of two years, 
after which, the record of this matter will be expunged. 


If you wish to add any information in explanation or mitigation, please write me at 
the above address. We expect your future compliance with the regulations. 


Sincerely, 


I.M. Agovguy 


Aviation Safety Inspector 


Attachment: Privacy Act Notice 


Figure 5.1 Sample warning notice 
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U.S. Department 
of Transportation 


Federal Aviation 
Administration 


CERTIFIED MAIL-RETURN RECEIPT REQUESTED 
December 26, 2014 
EIR Number: 2014WP000200 


ACME Repair Station Company 
Attention: Mr. Alan Smith, President 
3665 East Van Buren Street 
Phoenix, Arizona 85034 


Dear Mr. Smith: 


From December 14-18, 2014, the Federal Aviation Administration inspected your 
repair station's organization, systems, facilities, and procedures for compliance with 
14 CFR part 145. At the end of that inspection, we advised you of the following 
findings: 


[FAA places findings here]. 


This is to confirm our discussion with you on December 18, 2014, at which time 
immediate corrective action was begun. 


[Corrective action taken stated here]. 


We have considered all the available facts and concluded that this matter does not 
warrant legal enforcement action. In lieu of such action, we are issuing this letter of 
correction which will be made a matter of record. 


Sincerely, 


I.M. Agovguy 


Aviation Safety Inspector 


Figure 5.2 Sample letter of correction 
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U.S. Department 
of Transportation 


Federal Aviation 
Administration 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 
September 23, 2014 
FILE NO. 2014WP000300 


Mr. John D. Smith 
1711 Colorado Avenue 
Phoenix, Arizona 85034 


Dear Mr. Smith: 


On September 12, 2014, you were advised that the Federal Aviation Administration was 
investigating an incident that occurred on September 5, 2009 in the vicinity of Phoenix, 
Arizona and involved your operation of a Cirrus SR-22, N12345. 


You have been advised and have acknowledged that such an operation is contrary to 
Section 91.123 (a) of the Federal Aviation Regulations. Therefore, you have agreed to 
enter into this training agreement. 


In consideration of all available facts and circumstances, we have determined that 
remedial training as a substitute for legal enforcement action is appropriate. Accordingly, 
your signature on this letter signifies your agreement to complete the prescribed course of 
remedial training within the assigned period of time. To complete this remedial training 
program successfully you must do the following: 


a. You must obtain the required training from an approved source. Approval can be 
obtained verbally from this Flight Standards District Office, upon obtaining the 
services of a certified flight instructor. 


b. Once training begins, you are required to make periodic progress reports to this 
office. 


c. You are required to complete all elements of the remedial training syllabus and 
meet acceptable completion standards within 21 days of accepting this training 
agreement. 


d. You are required to provide this office with written documentation indicating 
satisfactory completion of the prescribed remedial training. You must provide the 
original of a written certification signed by the certified flight instructor who 
conducts the remedial training. The written certification must describe each 


element of the syllabus for which instruction was given and the level of proficiency 
you have achieved. 


e. All expenses incurred for the prescribed training must be borne by you. 
REMEDIAL TRAINING SYLLABUS 
Syllabus Objective: To improve the student's knowledge and pilot proficiency 


concerning proper use of the SR-22 flight director, navigation and autopilot avionics 
systems specific to N12345. 


Syllabus Content: 
a. A minimum of two hours of ground instruction on the following subjects: 
1. Compliance with ATC clearances 
2. Programming and use of the GNS 430 navigation system for IFR operations 


3. Use of the autopilot for IFR operations 


b. A minimum of one hour of flight instruction in IFR procedures to include: 
1. Compliance with IFR clearances 


2. Use of the GNS 430 navigation system and the autopilot for IFR departures 
and arrivals 


3. Timely response to undesired autopilot commands 


Completion standards: The training will have been successfully completed when the 
assigned instructor, by oral testing and practical demonstration, certifies that the 
student has completed instruction in the above-mentioned subjects in accordance with 
the remedial training syllabus. 


John L. Doe Date 
Aviation Safety Inspector 


Figure 5.3 Remedial training letter and syllabus 
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REMEDIAL TRAINING 


FAA inspectors often offer remedial training to an airman when appropriate. Remedial 
training is a form of FAA administrative corrective action that uses education as a tool to 
allow airmen who have committed an inadvertent violation to increase their knowledge and 
skills in areas related to the violation. Remedial training applies to an individual certificate 
holder who was not using his or her certificate in air transportation for compensation or hire 
at the time of the apparent violation. The FAA may therefore offer remedial training when: 


1. the alleged act was not deliberate, e.g. repeated buzzing of a house as opposed to an 
inadvertent deviation from minimum safe altitudes because of unforecasted weather; 

2. the noncompliance with the FAR was not the cause of an accident; 

3. the noncompliance did not actually compromise safety, i.e. created a condition that 
was significantly unsafe; 

4. the noncompliance did not indicate a lack of qualification, which would require 

re-examination, on the airman’s part; 

the noncompliance was not caused by gross negligence; 

the noncompliance was not of a criminal nature; 

7. the airman exhibits a constructive attitude toward safety and is deemed not to be 
likely to commit acts of noncompliance in the future; and, as mentioned above, 

8. the airman was not using his or her certificate in air transportation for compensation 
or hire at the time of the apparent violation. 


ao 


Furthermore, the inspector will review the airman’s enforcement history and evaluate 
whether that history supports or precludes participation in the remedial training program. 
Ideally, the FAA prefers that candidates are first-time “offenders”; however, previous 
enforcement history does not automatically exclude an airman from the program. 

The investigating aviation safety inspector (or any other FAA personnel) will not conduct 
the training. The inspector, based on the facts of the case, simply recommends whether or 
not he believes that the airman under investigation is eligible for remedial training. The 
inspector makes this recommendation to the FSDO Accident Prevention Specialist (APS) 
(or other qualified person designated at the discretion of the FAA district office manager), 
who is then responsible for interviewing the airman and designing, implementing, and 
monitoring a program specific to the airman and the compliance issue. The remedial 
instructor is usually appointed by the FSDO. The instructor’s fee is at the airman’s 
expense. Typically, the FAA attaches a syllabus to the letter outlining the specific training 
program. A sample Remedial Training Agreement and Syllabus is provided in Figure 5.3. 
Usually a minimum of three hours of ground school and three hours of flight training 
is required. At times the program requires visits to and monitoring of air traffic control 
facilities. The airman must complete any agreed-upon remedial training within 120 days 
of the FAA becoming aware of the violation. Adverse weather conditions, unavailability 
of equipment, airman illness, etc. are conditions for extending the remedial training 
period; however, the inspector must consider 49 CFR, §§821 and 821.33, the NTSB’s 
stale complaint rule (discussed below), prior to extending the remedial training deadline. 
Remedial training is not re-examination and therefore there is no testing component 
to the program. Failure to complete the training within the time specified results in the 


17 FAA Order 8900.1, Volume 14, Chapter 1. 
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termination of the airman’s participation in the program. The inspector will then initiate 
a legal enforcement action. 

After the airman completes the training program and provides evidence to that effect 
to the APS, the APS then indicates to the investigating inspector the successful completion 
of the training. Based on that information, the inspector issues a Letter of Correction 
documenting that the terms and conditions of the remedial training were met, concludes 
the case, and closes out the Enforcement Investigation Report. The airman’s record will 
reflect that he or she was the subject of FAA administrative action, yet there will be no 
violation in the airman’s records. Alleged FAR violations by airman and companies not 
resolved by remedial training usually result in certificate actions (against airman) and 
civil penalties (against companies). 


Legal Enforcement Actions 


Certificate Actions 

Legal enforcement actions are the most serious action that the FAA can pursue against a 
pilot. These result in certificate actions or assessment of civil penalties (fines). Procedures 
for such actions are set forth starting at 14 CFR §13.13. The FAA has the burden of proof in 
prosecuting certificate actions and civil penalties. This means that the FAA is obligated 
to prove each element of any alleged FAR violation. However, the standard is the 
relatively low preponderance of the evidence. This means that the FAA only has to offer 
enough evidence to show that its claim that a certificate holder has violated the FARs is 
more likely to be true than not. 

Certificate action refers to situations in which the FAA is attempting to suspend or revoke 
an airman’s certificate according to the guidelines set forth in 14 CFR §13.19. In general the 
FAA chooses certificate actions over fines for individuals and vice versa for business entities. 
The FAA may bring a civil penalty action against an airman to avoid the stale complaint 
rule. This rule requires the FAA to initiate a certificate action within six months. There is 
a two-year limitation regarding civil penalties. They also tend to choose certificate actions 
when the alleged violation was operational versus an administrative or record keeping 
issue. The FAA’s stated purpose regarding certificate suspensions for a fixed number of 
days is to punish alleged violators and deter others from committing a future violation. 
Suspensions of indefinite duration are issued to prevent a certificate holder from exercising 
privileges pending demonstration that the airman meets the standards required to hold his 
or her certificate. Certificate revocations are issued when the FAA determines that a holder 
is no longer qualified to hold the specific certificate. Some revocation examples include: 


e a pilot operating an aircraft under the influence of alcohol; 

e a pilot intentionally falsifying a document; or 

e a felony drug conviction of a flight crewmember using an aircraft in the commission 
of the offense. 


Certificate holders have very limited direct recourse against the actions of an FAA aviation 
safety inspector. Inspectors have broad authority and are immune from personal liability 


18 For a detailed description of the remedial training program and the role, see FAA Order 8740.1, Aviation 
Safety Program Managers’ Handbook. 
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for common law torts committed within the scope of their employment. However, 
immunity does not apply to interference with constitutional rights. Such rights ultimately 
affect how the FAA conducts its compliance and enforcement program. For example, the 
US Constitution provides that a person is afforded due process of law (i.e. the FAA must 
tell the person what he or she did wrong and give the person a chance to answer the 
charges) and a reasonable expectation of privacy (e.g. an inspector cannot enter private 
property, including private aircraft, without the owner’s permission). 

Legal enforcement actions by the FAA can remain on your record indefinitely (revocations) 
or for a period exceeding five years (suspensions or civil penalties). With legal enforcement 
actions, airmen have extensive appellate rights. The typical progression of an enforcement 
action where the FAA is seeking to take a certificate action against a pilot was outlined 
above. In summary, the certificate action process involves notification by the FAA via a 
letter of investigation, the investigation, issuance of a notice of a proposed certificate action, 
participation in an informal conference, issuance of an order of suspension or revocation, 
appeal of the order, a hearing before an ALJ, appeal to the full NTSB, appeal to a District 
Court, and appeal to the US Circuit Court of Appeals. The civil penalty process is similar, 
yet the steps vary depending on the party and the amount of the fine that the FAA is seeking. 


Civil Penalties 

FAA civil penalty proceedings are governed by the Rules of Practice, 14 CFR §13.16 et seq and 
Part 13, subpart G (§§13.201-13.235). The FAA uses these penalties as punishment for certain 
statutory or regulatory violations. The punishment, which involves a monetary payment or 
fine, is intended to penalize noncompliance and deter future violations. The fines differ in 
amounts depending on the party charged with the alleged enforcement action. Civil penalties 
are often charged for administrative errors, such as incorrect or poor record-keeping, or when 
the alleged violator is an entity such as an airline. Penalties exceeding $50,000 most often 
pertain to airlines and other types of business entities. Pilots, mechanics, repairmen, and 
flight engineers (collectively in this section referred to as airmen) are usually subject to fines 
of less than $50,000. Airmen may be fined up to $1,100 for each violation, business entities 
and operators of airports up to $11,000 for each violation, and each falsification of documents 
violation up to $250,000 regardless of whether the party is a business or individual. There is no 
$50,000 limitation on assessments for violations of the Hazardous Materials Transportation 
Safety Act or the Hazardous Materials Transportation Regulations, and the penalty for each 
violation of these requirements ranges from $250 to $27,000. 

As discussed above, in most cases the FAA will seek to prosecute a certificate action 
against individuals and a civil penalty action against business entities such as an airline. 
However, in cases of intentional malfeasance, the FAA may seek to revoke or suspend 
the entity’s certificate. The administrative or judicial process depends on whether the 
FAA is bringing an enforcement action with a proposed civil penalty against an airman, 
non-airman, or a business entity, and the amount of the proposed fine. 


Civil Penalty Action: Fine of $50,000 or Less Against a Certificate Holder 

The civil penalty action process starts when the certificate holder is notified by the FAA 
that they are suspected of violating a FAR, the maximum fine allowable, and often an offer 
to settle the claim for less than the maximum penalty in order to induce settlement and 
acceptance of the proposed penalty. Most often the airman will not be offered an informal 
conference, yet can request one. In the event that the proposed action is not settled, the FAA 
will go ahead and issue an order assessing civil penalty pursuant to 14 CFR §13.18. The 
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airman then appeals this proposed order and the process is the same as for a typical airman 
certificate action. In other words, the hearing will be before an NTSB administrative law 
judge, an appeal to the full NTSB, and a further appeal to the US Circuit Court of Appeals. 


Civil Penalty Action: Fine of $50,000 or Less Against a Person Who is Not an Airman 
According to 14 CFR §13.16, the FAA may impose a civil penalty against a person other 
than an individual acting as a pilot, flight engineer, mechanic, or repairman, (i.e., not an 
airman) after notice and an opportunity for a hearing on the record, for violations cited 
in 49 U.S.C. 46301 or 47531. As these individuals do not posses FAA certificates, the only 
penalty the FAA can impose is a civil fine. These violations in general involve aviation 
safety issues and noise abatement. Also, any person (regardless of their status) that who 
the federal hazardous materials transportation law, 49 U.S.C. Chapter 51, or any of its 
implementing regulations may be prosecuted under 14 CFR §13.16. 

These matters are prosecuted by the FAA in accordance with rules found in 14 CFR 
§13.201. The administrative law judge that hears these cases is employed by the Department 
of Transportation and not the NTSB. In the event that a settlement cannot be reached, an 
administrative trial is held where the FAA must prove the alleged violation using the 
preponderance of evidence standard. Whereas in a formal certificate action case against 
an airman the full NTSB decides appeals, the Administrator of the FAA serves as decision 
maker regarding civil penalty case appeals against non-airmen. The FAA’s Adjudication 
Branch and Assistant Chief Counsel advise and in actuality make decisions on behalf of 
the Administrator. To ensure that this process operates fairly and in accordance with the 
APA,” the FAA has issued rules requiring a separation of the functions performed by 
the agency attorneys who prosecute civil penalty actions, and attorneys who advise the 
Administrator on appeals from initial decisions. The intention in separating these functions 
is to insulate the Administrator from any advice or influence by an FAA employee engaged 
in the investigation or prosecution of civil penalty actions. It also insulates the prosecutors 
from possible influence by the advisers to the Administrator on appeals. 

Ifa party disagrees with the FAA’s decision, they can ask the Administrator to reconsider 
his or her decision and/or process a further appeal with the appropriate US Court of 
Appeals. Judicial review is in the US Court of Appeals for the District of Columbia Circuit 
or the US Court of Appeals for the circuit in which the party resides or has the party’s 
principal place of business. In these “non-airman” cases, the NTSB does not play a role. 


Civil Penalty: Amount of Proposed Fine Exceeds $50,000 

The FAA uses procedures found in 14 CFR §13.15 when the proposed fine is greater than 
$50,000 against an individual or small business concern or in excess of $400,000 against an 
entity other than an individual or small business concern, it seeks to seize an aircraft subject 
to a lien, it seeks injunctive relief (which means a person or entity is ordered to do or refrain 
from doing a certain act), or it wants to enforce an unpaid civil fine.” An air transportation 
small business concern is defined according to the number of employees or annual revenue.” 


19 5 U.S.C. 554(d). 

20 14 CFR §13.17 applies to the seizure of aircraft involved in a violation for which a civil penalty may be 
imposed on its owner or operator. 

21 Small business concern is defined at 15 U.S.C. 632. For specific guidance, see the size regulations in 13 CFR 
§121.201. The Small Business Administration (SBA)’s Table of Small Business Size Standards includes all changes and 
modifications made since January 1 of the most recent year. Depending on the type of air transportation, an entity will 
be classified according to the number of employees or annual receipts in millions of dollars. Currently scheduled air 
service and charter airlines must employ 1,500 or fewer employees to be deemed small business concerns. 
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Figure 5.4 Enforcement action flowcharts 
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Businesses that do not qualify as a small business concern, such as major airlines, can be 
fined up to $400,000 using the administrative assessment procedures found in 14 CFR 
§13.16, as discussed above. 

In these matters, the FAA refers the case to the Department of Justice, asking it to file 
suit on behalf of the Administration if a compromise cannot be reached. These cases are 
filed and processed like any other civil lawsuit. The suit is filed in the proper US District 
Court and a federal judge hears the case. Unlike the administrative proceedings discussed 
above, the accused defendant can demand a jury trial. A formal trial is held using the 
Federal Court Rules of Civil Procedure and Evidence. A party who wants to appeal the 
decision of the trial court appeals the case to the proper US Court of Appeals. Further 
appeal to the Supreme Court is optional, not mandatory, and is highly unlikely to be 
granted. The various types of formal enforcement actions and litigation processes are 
summarized in Figure 5.4. 


The FAA’s Power to Interpret the Regulations 

Prior to the enactment of the PBR, the NTSB was bound by regulations validly 
promulgated by the FAA with regard to the interpretations of the rules and regulations 
adopted by the Administrator. Until the Garvey case, outlined in Case 5.3, basic due 
process concerns required prior notice through precedent or rule making. Airmen 
are assured due process in regards to the FARs because the rules are issued via the 
administrative rule-making process that requires notice and an opportunity to give 
feedback on the rule prior to adoption. The rule-making process includes prior notice 
and an opportunity to comment on the propriety of the proposed rule. After the Garvey 
case and prior to the PBR, the prevailing law allowed FAA attorneys to advise the NTSB of 
FAR interpretations during the litigation process. Since the NTSB was required to follow 
FAA interpretations of the FARs, this effectively gives the FAA authority to disregard 
established precedent during litigation. The PBR eliminated the special deference 
that the NTSB was required to give the FAA regarding the FAA’s interpretation of its 
regulations. The NTSB now follows the Chevron standard of deference with regard to 
the FAA’s interpretation of its own regulations. Great deference is still given to the 
FAA in administrative hearings and airmen have a right to be concerned. Government 
power, if misused, may lead to unjust results. As former President Reagan once said, 
“the nine most terrifying words in the English language are ‘I’m from the government 
and I’m here to help.””” 


22 Presidential News Conference, August 12, 1986. 
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Case 5.3. Garvey v. National Transp. Safety Bd., 190 F.3d 571 (1999) 
United States Court of Appeals, District of Columbia Circuit 


FACTS: Captain Richard L. Merrell was the pilot in command of a Northwest Airlines 
Flight departing Los Angeles in June 1994. An air traffic controller cleared Captain Merrell 
to climb and maintain 17,000 feet. Captain Merrell read back the clearance correctly. 
Approximately one minute later, the controller instructed an American Airlines Flight to 
climb to and maintain flight level 230 (23,000 feet). The American Airlines captain correctly 
read back the clearance. The Northwest Flight was numbered 1024. The American 
Airlines flight was numbered 94. Captain Merrell heard the climb clearance issued to the 
American Airlines flight 94, yet believed it was directed to his Northwest flight 1024. He 
read back the 23,000-foot climb instruction to the air traffic controller believing it was 
issued to his flight. At the time that he read back the clearance, the American pilot also 
read back the clearance. Merrell started to climb, violating the clearance he was issued. 
The FAA processed an enforcement action for “inattentive carelessness” in violation of 
14 CFR section 91.123(b) (operating contrary to an ATC instruction) and 14 CFR section 
91.123(e) (following a clearance issued to another pilot). Merrell appealed the FAA order 
to the NTSB and therefore was afforded a hearing. The NTSB ALJ agreed with the FAA at 
the hearing and affirmed the FAA Order. Merrell then appealed the ALJ’s decision to the 
full NTSB. The Board found that Merrell had made an error of perception, yet also decided 
that he was not performing his duties in a careless or otherwise unprofessional manner 
and reversed the ALJ, thereby exonerating him. The full Board reasoned that Merrell had 
made a full readback of the clearance, although it wasn’t meant for his flight, and that 
mistakes of this kind was not always the result of careless inattention. If it weren’t for the 
“blocked” transmission, the misunderstanding would have been discovered and corrected 
by the air traffic controller. The FAA appealed the full Board’s holding to the D.C. Circuit 
Court of Appeals. 


ISSUE: Is the FAA required to establish regulatory interpretations, which the NTSB is required 
to defer to, prior to the adjudication of the underlying issue? 


HOLDING: The Court of Appeals held, among other things, that the FAA can establish 
new policies through and at the time of administrative adjudication. The Court reversed 
the NTSB’s ruling and remanded the case. The NTSB then sustained the Order against 
Merrell.’ 


1 Administrator v. Merrell, Order No. EA 4814 (January 13, 2000). 
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THE FAA’S ENFORCEMENT ACTION PROCESS 
How Does the FAA Determine if There is a Possible Violation? 


The United States Code 

In order to fully understand the enforcement action process, you should be familiar with 
the investigation process utilized by FAA inspectors. The FAA’s authority regarding 
enforcement actions is found in Title 49 of the U.S.C. These are laws passed by Congress 
and signed into law by the President. One resource for accessing Title 49 U.S.C. is the 
Government Printing Office Access website. This website provides users with multiple 
ways to locate information within the U.S.C. The current link for this site is: http://uscode. 
house.gov. Sections and subsections under Subtitle VII, Part A, Air Commerce and Safety, 
that are particularly important in conducting compliance and enforcement activities 
include: 


40101(d)) Safety considerations in the public interest 

40102 Definitions of terms 

40113(a) Administrative 

44701-44708 Safety regulations 

44709(a)-(d) Amendments, modifications, suspensions, and revocations of certificates 
46101 Complaints and investigations 

46301 Civil penalties 


The FAA uses law found in these statutes as well as administrative regulations which are 
discussed below in order to determine if a potential violation of the law has occurred. 


The Code of Federal Regulations 
In implementing Title 49 U.S.C., the FAA uses the CFR, which contains administrative 
regulations regarding requirements and standards that persons engaging in aviation 
activities are required to follow. A proposed FAR must meet certain legal requirements 
to be published in the CFR. In chapter four we discussed the specific rule-making process 
that must be followed by the FAA in promulgating rules and before a FAR is considered 
valid. The FARs can be found online at: http://www. faa.gov. 

Some FARs are primarily informational, while others are enforceable. For example, 
regulations that describe to whom or to what a part or subsection applies and definitions 
are considered informational. Enforceable regulations contain mandatory language and 
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describe conditions that can potentially be violated. The language used in a regulation 
determines whether or not it is enforceable. “Prohibitive,” “conditionally prohibitive,” 
“mandatory,” and “conditionally mandatory” are terms that describe conditions or 
circumstances that make a behavior required and therefore enforceable. 

Suspected violations of FARs are usually investigated by Flight Standards District Office 
personnel. Many times, reports of suspected FAR violations are forwarded to the FSDO by 
air traffic controllers or other airman. When an air traffic controller suspects that a pilot 
deviation, leading to a potential enforcement action, has occurred, the FAA facility that 
controls the airspace in which the alleged violation occurred will take certain steps.” After 
notifying the pilot, air traffic personnel will make an entry in the daily facility log and will 
compile all relevant information regarding the incident (including controller statements), 
prepare recorded audio statements for a period beginning five minutes before communication 
starts and lasting until five minutes after communication ends with the affected facility, and 
recorded ground and airborne radar tracks. This information is transmitted to the appropriate 
FSDO responsible for the subsequent investigation within 10 days of the incident. Air traffic 
personnel will also transmit very basic data, via a web application or handwritten Form 
8020.17, within 12 hours of the incident to the FSDO. The FSDO assigns an inspector to the 
case and the investigative steps outlined below are followed. 

FAR violations are also often discovered by FSDO personnel in the ordinary course of 
business, such as during routine inspections, accident investigations, and ramp checks. 
FAA inspectors are trained to first determine if an FAR is enforceable and then to determine 
if the regulation applies to the specific situation they are faced with. In determining 
whether the particular FAR applies or not, inspectors are trained to ask: 


1. Who: this refers to the person(s) (i.e. person, partnership, or individual per 14 CFR 
§1.1) involved in the situation. In the following example, the certificate holder and the 
pilot in command are the persons who must comply with the regulation. 


14 CFR §135.63(d). The pilot in command of an aircraft for which a load manifest must 
be prepared shall carry a copy of the completed load manifest in the aircraft to its 
destination. The certificate holder shall keep copies of completed load manifests for 
at least 30 days at its principal operations base, or at another location used by it and 
approved by the Administrator. 


2. What: this describes the actual act(s) or behavior that is required by the crewmember. 


14 CFR §135.63(d). The pilot in command of an aircraft for which a load manifest 
must be prepared shall carry a copy of the completed load manifest in the aircraft to its 
destination. The certificate holder shall keep copies of completed load manifests for at 
least 30 days at its principal operations base, or at another location used by it and 
approved by the Administrator. 


3. When: this refers to timeframes in which specific actions must occur. 


14 CFR §135.63(d). The pilot in command of an aircraft for which a load manifest 
must be prepared shall carry a copy of the completed load manifest in the aircraft to 


23 FAA Order 8020.16. 
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its destination. The certificate holder shall keep copies of completed load manifests 
for at least 30 days at its principal operations base, or at another location used by it and 
approved by the Administrator. 


4. Where: this refers to a physical location for an event or facility. 


14 CFR §135.63(d). The pilot in command of an aircraft for which a load manifest 
must be prepared shall carry a copy of the completed load manifest in the aircraft to 
its destination. The certificate holder shall keep copies of completed load manifests 
for at least 30 days at its principal operations base, or at another location used by it and 
approved by the Administrator. 


5. How: this refers to how something must be done. 


14 CFR §23.45(h)(5) The procedures established under paras (h)(3) and (h)(4) of 
this section must be able to be consistently executed by a crew of average skill in 
atmospheric conditions reasonably expected to be encountered in service. 


Who, what, when, where, and how are known as legal “elements.” Bear in mind that a 
regulation may not have all of the listed elements. FAA inspectors, after first determining 
if the FAR is enforceable, will then apply the specified elements of the regulation to the 
facts they have discovered during their inspection or investigation. A diligent inspector 
will also determine if the definitions and terms used in the regulation affect its application 
to the underlying situation. Many of the terms are defined in the FARs themselves. Often 
times, an FAA inspector will cite an alleged violator with multiple violations including 
the “catch-all” 14 CFR §91.13 (careless or reckless operation) based upon the theory that 
any alleged violation of the FARs is a reckless or careless act. The basic policy is that when 
another operational violation is established, the “residual” careless/reckless charge will 
be sustained by the NTSB.” The FAA may also allege an independent reckless/careless 
charge that will also be sustained if the §91.13 charge is independently established.” The 
FAA has even been allowed to amend the initial Complaint against a certificate holder 
to add an independent §91.13 charge even if the independent charge was not clear in the 
original Complaint.” While the law in this area is seemingly contradictory, the prudent 
course of action is for the certificate holder to be prepared to defend a residual §91.13 
charge, whether independently alleged or not. The FAA routinely charges airmen with 
§91.13 charges whenever it prosecutes a legal enforcement action. 


Using Case Law 

Some terms may be further defined or explained in case decisions. For example, according 
to 14 CFR §1.1, “operate,” with respect to aircraft, means to use, cause to use, or authorize 
to use aircraft for the purpose of air navigation, including the piloting of aircraft, with or 


24 Administrator v. Pritchett, NTSB Order No. EA-3271 (1991) at n.17, and cases cited therein (a violation of an 
operational FAR regulation is sufficient to support a finding of a “residual” or “derivative” section 91.9 (now 
91.13) violation). 

25 Butsee Administrator v. Van Der Horst, NTSB Order No. EA-5179 (2005) (a careless/reckless charge was dismissed 
because the companion charge was not properly established and the certificate holder was not given notice that 
section 91.13 was being independently charged); contra Administrator v. Bassett, NTSB Order No. EA-51295 (2005). 

26 Administrator v. Bassett, NTSB Order No. EA-51295 (2005). 
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without the right of legal control (as owner, lessee, or otherwise). However, the term was 
further defined in the following NTSB cases: 


Administrator v. Hite (1963): actions that are incidental to the flight, such as keeping the engine 
running after landing, constitute operation. 


Administrator v. Pauly (1975): operation includes starting the engine in preparation for flight 
because the start-up is for the purpose of air navigation. Therefore, an incident need not occur 
during flight time to be enforceable. 


Administrator v. Bischoff (1974): operating an aircraft applies to an owner or co-occupant who 
participates in, authorizes, or permits the violation. 


Case law often clarifies whether a term, and therefore the regulation itself, applies to a 
particular situation. 

Sometimes material is incorporated by reference and is not individually listed in a 
specific regulation. Material incorporated by reference includes regulatory material 
such as Airworthiness Directives (14 CFR §39.13) and airspace designations and 
reporting points (14 CFR §71.1) as well as non-regulatory material. Examples of 
non-regulatory material that may be incorporated by reference and therefore made 
regulatory include maintenance manuals, specifications and type certificate data sheets, 
supplemental type certificates, technical standard orders, flight manuals, advisory 
circulars, service bulletins, and airman certification practical test standards. Keep in 
mind that the FAA’s power to interpret and establish the policy that the NTSB must 
follow is unqualified. 


Exceptions to the Regulations — Exemptions and Waivers 


There are two ways in which a person may obtain relief from the FARs. These are known 
as exemptions and waivers. Exemptions and waivers are issued by the FAA, usually in the 
form of a letter, and specify terms, conditions, and applicable dates of the exemption or 
waiver. To be granted an exemption from a regulation, a person must demonstrate to 
the FAA that the exemption would: (1) be in the public interest; and (2) provide a level 
of safety at least equal to that provided by the rule from which the exemption is sought. 
In order to obtain an exemption, you must petition the FAA. Procedures used to petition 
for an exemption are outlined in 14 CFR §11.63. 

Waivers are used within a limited timeframe and are granted for more specific 
purposes than exemptions. Only a limited number of regulations can be waived. 
Unlike exemptions, waivers can be granted by a local FAA facility, such as an FSDO. 
14 CFR §§91.903 and 91.905 contain the regulations pertaining to waivers. The FAA has 
discretion to issue a waiver or not. Judicial review of the FAA’s determination to cancel 
a waiver, once it has been issued, is very limited. Case 5.4 illustrates the limited scope 
of judicial review regarding FAA decisions such as whether to renew a waiver or not. 
Figure 5.5 is an example of a waiver. 


U.S. DEPARTMENT OF TRANSPORTATION 
FEDERAL AVIATION ADMINISTRATION 


CERTIFICATE OF WAIVER OR AUTHORIZATION 


ISSUED TO: 


Desolate Texas Pipeline Patrol, Inc. 
ADDRESS: 


1234 Allen Street, Wichita Falls, Texas 76307 


This is issued for the operations specifically described hereinafter. No person shall conduct any 
operation pursuant to the authority of this certificate except in accordance with the standard and 
special provisions contained in this certificate, and such other requirements of the Federal 
Aviation Regulations not specifically waived by this certificate. 


OPERATIONS AUTHORIZED: 


Pipeline Patrol 
Areas of Operations: North Texas and Oklahoma 


LIST OF WAIVED REGULATIONS IS ATTACHED: 


FAR 91.119 (b) Minimum Safe Altitudes 


STANDARD PROVISIONS 


1. A copy of the application made for this certificate shall be attached to and become part hereof. 

2. This certificate shall be presented for inspection upon the request of any authorized representative of the 
Administration, or any State or municipal official charged with the duty of enforcing local laws or 
regulations. 

3. The holder of this certificate shall be responsible for the strict observance of the terms and provisions 
contained herein. 

4. This certificate is not transferable. 


NOTE: This certificate constitutes a waiver of those Federal rules or regulations specifically referred to 
above. It does not constitute a waiver of any State law or local ordinance. 


SPECIAL PROVISIONS 


Special Provisions Nos. i to 11 inclusive, are set forth on the attached hereof. 


This certificate is effective from 07/01/14 @ SUNRISE to 12/30/14 @ SUNSET, inclusive, and is 
subject to cancellation at any time upon notice by the Administrator or his authorized 
representative. 


BY DIRECTION OF THE ADMINISTRATOR 


SOUTHWEST REGION 
I.M. Aflyguy (SIGNATURE) 


MANAGER, FTW FSDO 











Figure 5.5 Certificate of waiver or authorization 
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Case 5.4 Aerial Banners v. FAA, 547 F.3D 1257 
United States Court of Appeals, Eleventh Circuit 


FACTS: Aerial Banners had been involved in a banner towing/advertisement business for 
several years and was operating under a waiver that the FAA periodically reviewed and 
renewed. An investigation revealed that the company had been involved in two accidents, 
hard landings resulting in damage to aircraft, and other various violations. The FAA ordered 
cancellation of the waiver that had, in the past, always been renewed. The cancellation 
terminated Aerial Banners’ business. It sought review of the FAA’s Order in the Court of 


Appeals. It asserted that the cancellation of the waiver was an arbitrary and capricious act, 
not supported by substantial evidence, and an abuse of discretion by the FAA. 


ISSUE: When will a reviewing court overturn FAA’s findings and decisions? 


HOLDING: The Court of Appeals denied Aerial Banners’ petition for review. The Appeals 
Court held that a reviewing court’s standard of review is deferential to the FAA and that it 
would only overturn the FAA’s decision, such as whether or not to renew a waiver, if the 
FAA’s decision was unsupported by substantial evidence, the decision was arbitrary and 
capricious, an abuse of discretion, or contrary to law. 





The Role of FAA Orders and Directives 

As discussed above, FAA Inspectors are guided by regulation and statute as well as 
administrative policy and procedure regarding enforcement activities. Airworthiness 
Directives (ADs) are federal regulations and one of the FAA’s strongest tools for ensuring 
compliance. They have the force of law. Air carriers are prohibited from operating any 
aircraft that is out of compliance with any applicable AD. Maintaining compliance with 
ADs can be a daunting task. Airlines often receive hundreds of ADs relevant to their 
fleets yearly. ADs often incorporate an aircraft manufacturer’s Service Bulletin (SB) by 
reference, in which case all of the details of the SB’s recommended approaches also 
become regulatory. 

Administrative orders, while not regulatory in nature, may have a profound effect on 
the way in which an inspector handles an individual case. Administrative orders contain 
internal policy guidance and rules used by FAA employees and describe the procedures 
for the tasks related to their jobs. While there are many FAA orders, inspectors use 
orders specific to their work. Examples inspectors use include those related to aircraft 
certification (Order 8110.4—Type Certification, Order 8120.2—Production Approval 
and Certificate Management Procedures, Order 8130.2— Airworthiness Certification 
of Aircraft and Related Products), flight standards (Order 8900.1—Flight Standards 
Information Management System (FSIMS)), office of aerospace medicine (Order 
9120.1 — Anti-Drug Program Compliance Inspector Order), and the office of security and 
hazardous materials (Order 1650.9—Hazardous Material Handbook, Order 1600.2— 
Investigations Handbook). 

The main administrative order utilized by all FAA inspectors, regardless of their job 
assignment or organization, is the previously mentioned FAA Order 2150.3. This order 
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describes the authority, responsibilities, policies, guidelines, procedures, objectives, and legal 
aspects of the FAA’s compliance and enforcement program. The policies and procedures 
in this order explain how the FAA generally intends to exercise its discretion in carrying 
out statutory and regulatory enforcement responsibilities. The order was developed and 
is maintained by the FAA Office of the Chief Counsel. The order (Chapter 2, paragraph 2) 
asserts that the reasons for a compliance and enforcement program are as follows: 


1. The FAA’s mission and authority. The order states that “the FAA’s central mission is to 
promote safety in civil aeronautics. To achieve this, the agency establishes regulatory 
standards and requirements found in 14 CFR ... and 49 U.S.C. The FAA Administrator 
has broad authority to take action the Administrator considers necessary to carry out 
his or her statutory responsibilities and powers relating to safety in air commerce.” 

2. The objectives of the compliance and enforcement program. The order states that the 
“FAA’s compliance and enforcement program is designed to promote compliance 
with statutory and regulatory requirements.” 


The majority of the order lists background information and procedures to be used by FAA 
inspectors in conducting investigations and taking enforcement actions. 


Conducting the Investigation 


Once the FAA determines that there has been a possible violation, either through 
inspection activities, a complaint, reports by air traffic control facilities, or other 
information, the inspector may organize an investigation. This occurs after researching 
the U.S.C., FARs and FAA Orders to determine what statutes and/or regulations have 
potentially been violated. ATC facilities are required to report violations of the FARs to 
the local FSDO via manual or automated filing of FAA Form 8020-17. The facility also 
provides additional supporting data within 10 days of the alleged violation as discussed 
above. Flight Standards uses the electronic Air Traffic Quality Assurance (ATQA) database 
to capture information provided by controllers on Form 8020-17 and to further process 
the alleged pilot deviation. 

In addition to determining whether a violation occurred, the assigned inspector must 
determine if the FAA has the regulatory authority or jurisdiction to conduct an investigation 
and to undertake an enforcement action. The FAA’s authority is not unlimited.” In the 
event that the FAA determines that it do not have prosecutorial jurisdiction, it will often 
coordinate with the appropriate organization that does. This government organization, 
in turn, makes a determination of whether or not to continue an investigation resulting in 
potential enforcement. 


27 Under the Federal Aviation Act of 1958, as amended (49 U.S.C. 1301 et seq.), the Hazardous Materials 
Transportation Act (49 U.S.C. 1801 et seq.), the Airport and Airway Development Act of 1970 (49 U.S.C. 1701 
et seq.), the Airport and Airway Improvement Act of 1982 (49 U.S.C. 2201 et seq.), the Airport and Airway 
Improvement Act of 1982 (as amended, 49 U.S.C. App. 2201 et seq., Airport and Airway Safety and Capacity 
Expansion Act of 1987), and the Regulations of the Office of the Secretary of Transportation (49 CFR §1 et 
seq.), the Administrator may conduct investigations, hold hearings, issue subpoenas, require the production of 
relevant documents, records, and property, and take evidence and depositions. 
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Letter of Investigation 

If the FAA has jurisdiction and decides to conduct an investigation of a possible 
violation, then it will open an Enforcement Investigative Report (EIR) that may lead to 
a Letter of Investigation (LOI). The EIR contains all the information about an alleged 
violation, including a description of the incident, the evidence, and the statute(s) and 
regulation(s) that may have been violated. While it is not required, it is the current FAA 
policy to issue an LOI in most cases where there is evidence that a violation occurred. 
This includes violations where the FAA is seeking administrative or legal enforcement 
action as a remedy. 

When preparing an LOI, the FAA typically includes a narrative description of the 
activity being investigated, a request for inspection of records (if applicable to the 
situation), a date by which the alleged violator must respond (usually 10 days), and, if 
the alleged violator is a business, a request for information to determine whether it is a 
small business concern. The PBR requires the FAA to inform an airman of the following: 


1. the nature of the investigation; 

2. that an oral or written response to an LOI from the Administrator is not required; 

3. that no action or adverse inference can be taken against the individual for declining 
to respond to an LOI from the Administrator; 

4. that any response to an LOI from the Administrator or to an inquiry made by a 
representative of the Administrator by the individual may be used as evidence 
against the individual; 

5. that the releasable portions of the Administrator’s investigative report will be 
available to the individual; and 

6. that the individual is entitled to access or otherwise obtain certain air traffic data. 


According to the PBR, the only time that the FAA may delay timely notification to 
the airman, including notifying them of the items above, is when the FAA determines 
that the “Administrator determines such notification may threaten the integrity of the 
investigation.” 

According to FAA Order 2150.3, the FAA may send an LOI to the alleged violator 
by certified mail, return-receipt requested and regular mail (if the LOI is being sent to 
an address in the US), registered mail and regular mail (if the LOI is being sent to an 
address outside the US), or in person (in which case the FAA records the delivery in 
the EIR). If the alleged violator is an individual, the FAA will also include a Privacy Act 
Notice. The LOI does not include a list of the statutes and regulations that were allegedly 
violated. The FAA places a copy of the LOI in the exhibit section of the EIR. It is highly 
recommended that the LOI not be responded to unless the pilot has irrefutable evidence 
that an FAR violation did not occur. Any such evidence clearing the accused pilot of 
blame can properly and perhaps more effectively be presented at an Informal Conference. 
Figure 5.6 is an example of a LOI. 

Most letters of investigation will lead to one of three outcomes: a no action letter 
to the airman indicating that no action will be taken, corrective action for the airman 
in the form of remedial training, or enforcement action (administrative or legal) against 
the airman. 


Q 


Scottsdale Flight Standards District Office 17777 North Perimeter Drive 
U.S. Department Western Pacific Region Scottsdale, Arizona 85255 
of Transportation Phone: 480-419-0330 x243 
Federal Aviation Fax: 480-419-0800 


Administration 


Mr. John Smith 


5 W. 10" Street 
Tempe, AZ 85281 





In accordance with the Pilot’s Bill of Rights, we are informing you that: 


(1) You are the subject of an investigation for possible violation of the Federal Aviation 
Regulations in connection with entering into the Phoenix Class B airspace without a 
clearance. The incident involved N12345 at approximately 7:00 PM PST on June 8, 2014. 


(2) Any response to an inquiry by a representative of the FAA Administrator by you in 
connection with this investigation may be used as evidence against you. 


(3) If this investigation results in a subsequent legal enforcement action against your airman 
certificate, rating, or inspection authorization, the releasable portions of the Administrator’s 
investigative report will be made available to you upon your written request addressed to the 
FAA’s legal counsel handling the enforcement action. 


(4) You are entitled to access or otherwise obtain air traffic data that would facilitate your 
ability to productively participate in a proceeding relating to this investigation. With regard 
to such air traffic data in the possession of a government contractor providing operational 
services to the FAA (e.g., contract control towers and flight service stations), go to the 
FAA’s website at www.faa.gov and click on “Pilot’s Bill of Rights,” this will prompt you to 
provide the following information: 


i. the facility at which such information is located; and 
ii. the date on which such information was generated. 


Because air traffic data is routinely destroyed or disposed of in the normal course of 
business, time is of the essence. 


Should you have any questions, please feel free to contact me at the number provided above 
during normal business hours. My office hours are Tuesday through Friday from 6:00 A.M. 
to 4:30 P.M. excluding federal holidays. 


Figure 5.6 Letter of investigation 


Please complete the attached acknowledgement of receipt of Pilot’s Bill of Rights and either 
fax or e-mail back to me at Ima.Govguy@faa.gov. Please include your telephone contact 
information in your response. 


Sincerely, 


Ima Govguy 
Aviation Safety Inspector 


Enclosure 


Figure 5.6 Letter of investigation (continued) 


ACKNOWLEDGMENT OF RECEIPT OF 
PILOT’S BILL OF RIGHTS WRITTEN 
NOTIFICATION 


I acknowledge that I received the Pilot’s Bill of Rights Written Notification of Investigation at 
the time of this application. 


DATE: 
Printed Name MM/DD/YYY Y 








Cert.# 








Signature 


If certificate number is pending, provide a telephone contact number or e-mail address for 
airman. 








Telephone number E-mail address 


Figure 5.6 Letter of investigation (continued) 
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Appendix F 


Privacy Act Notice 


This Notice is provided in accordance with Section (e)X(3) of the Privacy Act, 5 U.S.C. 
Section 552a(e)(3), and concems the information requested in the letter or form with which this 
Notice is enclosed. 


Figure 5.6 


A. Authority; This information is solicited pursuant to 49 U.S.C. $ 40113(a) and the 
regulations issued under that statutory provision codified in 14 CFR part 13. Submission 
of information is voluntary. 


B. Principal Purposes: 


1. tc ee a i VED IN OPPO to 
participate in the investigation 


2. The requested information will be used to help determine whether or not there has 
been a violation of the Federal Aviation Regulations, and if so, what, if any, 
enforcement action should be taken. 


C. Routine Uses. Records from this system of records may be disclosed in accordance with 
e EE DEIENE AE h AE D en Na. DOT/FAA 847, 
General Air Transportation Records on Individuals, DOT/FAA: 


1. To provide basic airman certificate and qualification information to the public upon 
request. 


2. Ce Oe ee ee 
connection with its investigation 


3. To provide information about airmen to Federal, state, and local law enforcement 
agencies when engaged in the investigation and apprehension of drug law violators. 


4. To provide information about enforcement actions arising out of violations of the 
Federal Aviation Regulations to government agencies, the aviation industry, and the 
public upon request. 


5. To disclose information to another Federal agency, or to a court or an administrative 
tribunal, when the Government or one of its agencies is a party to a judicial 
proceeding before the court or involved in administrative proceedings before the 
tribunal. 


D. Effect of Failure to Respond: The FAA cannot impose any penalties upon you if you fail to 
respond to this letter of investigation. If you fail to supply the requested information, 
however, the FAA will make determinations about possible enforcement action for this 
matter without the benefit of your comments on this matter. 


UNCONTROLLED COPY WHEN DOWNLOADED 
Check with FSIMS to venfy current version before using 
F-3 


Letter of investigation (concluded) 
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Throughout the FAA’s investigation, the investigator will use the EIR to document, 
assemble, organize, and present all evidence and other relevant information pertaining 
to the alleged violation. As the EIR is the record from which determinations of violations 
and sanctions are made, the report is written to substantiate the FAA’s recommended 
enforcement action. EIRs are entered into the FAA’s computerized system called the 
Enforcement Information System (EIS). 


Legal Enforcement Action Process: After LOI 

The FAA follows regimented steps regarding the prosecution of legal enforcement 
actions. The inspector completes section A, B and C (FAA Form 2150-5) of the EIR. Once 
the EIR is completed, it is forwarded for review. The appropriate office reviews the EIR, 
recommends a sanction, and forwards the EIR and recommendation to FAA legal counsel. 
FAA lawyers review the EIR to determine whether sufficient evidence exists to support 
the recommended type of action. Once the investigator completes the EIR and the case is 
transferred to legal counsel, the FAA inspector often supports legal counsel by conducting 
further investigation, participating in informal conferences, issuing administrative 
actions for cases downgraded from legal enforcement action, and providing testimony as 
a witness or expert witness during an enforcement hearing. 


DETERMINING THE SANCTION: 
THE ENFORCEMENT DECISION PROCESS 


The FAA uses an eight-step electronic template/worksheet, the Electronic EDP (E-EDP), 
to determine the appropriate action (legal, administrative, informal) to take for 
noncompliance with regulatory requirements.” This process is shown in Figure 5.7. 

The first step in determining which type of sanction is appropriate is determining if 
the case is excluded from the EDP analysis. Disclosures under the Voluntary Disclosure 
Reporting Program, lack of qualification concerns, criminal activity, special emphasis 
programs, operating without a certificate or rating, and cases involving military and 
foreign pilots are categorically excluded from the EDP. 

Assuming that the case is not categorically excluded, the aviation safety inspector next 
reviews whether informal or administrative action criteria are met. The inspector reviews 
whether the law requires legal enforcement action, whether administrative action would 
deter future violations, verifies that the violation did not indicate a lack of qualifications, 
confirms the conduct was inadvertent, verifies that the alleged violation did not involve a 
substantial disregard for safety or security, confirms that the violation was not aggravated, 
and confirms that the alleged violator has a constructive attitude and that the violation 
does not indicate a trend of noncompliance. If all of the above criteria have been met, 
the inspector moves to the next step in the analysis. If the inspector does not verify all 
criteria, legal enforcement action will be pursued. The FAA inspector has tremendous 
individual discretion in determining if a pilot’s action was inadvertent and not deliberate. 
This determination not only effects the type of action that will be pursued but also the 
possibility of sanction immunity under the Aviation Safety Reporting System (ASRS), as 
discussed more fully below. 


28 FAA Order 8900.1, Volume 14, Chapter 1, section 8; FAA Order 2150.3B. 
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Figure 5.7 Enforcement decision process 


Step three requires determining the severity of the suspected violation. The inspector 
is required to select the worst type of injury and/or damage that could realistically 
and potentially occur from a generic violation of the type alleged. The inspector will 
not consider subjective facts and circumstances specific to the actual case he or she is 
investigating. When determining the potential severity of an apparent violation, the 
existence of fortuitous circumstances is not considered. The inspector selects from one of 
four severity classifications. The classifications are Catastrophic (death or severe damage), 
Critical (severe injury or substantial damage), Marginal (moderate injury or damage), 
or Negligible (minor or no injury or damage). The inspector is required to elaborate the 
reason for his or her determination on the worksheet. 

The next step involves determining the likelihood or probability of the worst type of 
injury and/or damage that occur, actually considering facts specific to the underlying 
case. In contravention to step three, this is a subjective review where the particular facts 
of the case at hand come into play. In other words, investigative personnel determine 


CHAPTER 5 + ENFORCEMENT ACTIONS 


how likely it is that the potential severity would actually be realized, given the facts and 
circumstances involved. The inspector selects from one of three probability classifications. 
The classifications are Frequent (likely to occur often), Occasional (likely to occur 
sometimes), and Remote (unlikely to occur, or would seldom occur, or would not occur). 
As with step three, the inspector is required to explain why he or she selected the specific 
probability category. 

Step five requires the inspector to use a Risk Assessment and Action Matrix using 
severity as a column heading and likelihood as a row heading. Each location in the matrix 
grid contains information regarding the risk profile (high, moderate, or low) and proposed 
form of action (legal enforcement, administrative enforcement, informal or remedial 
training). The FAA must address an apparent violation by an airman with remedial 
training provided that all criteria for taking administrative action/informal action are met, 
the apparent violation presents a high safety risk, and all criteria for offering remedial 
training are met.” The criteria for offering remedial training are as follows: 


1. future compliance can be reasonably ensured through remedial training alone; 

2. the airman exhibits a constructive attitude that would lead the inspector to believe 
that the airman has a willingness to comply, so noncompliance is less likely in the 
future; 

3. the conduct does not disclose a lack of, or reasonable basis to question, the airman’s 
qualifications; 

4. the airman’s record of enforcement actions does not indicate that remedial training 
would be inappropriate; and 

5. the conduct is not deliberate, grossly negligent, or criminal in nature. 

















Table 5.1 Risk assessment and action matrix 
SEVERITY 
Catastrophic Critical Marginal Negligible 
Risk: High Risk: High Risk: Moderate Risk: Moderate 
Frequent | Action(s): Remedial | Action(s): Remedial | Action: Action: 
Training or Legal Training or Legal Administrative Administrative 
A Foes 
S Risk: High Risk: Moderate Risk: Moderate pr PN 
T | Occasional | Action(s): Remedial | Action: Action: f ~ T 
= is as i an , Administrative or 
= Training or Legal Administrative Administrative 
B Informal 
a Risk: Moderate Risk: Moderate Risk: Low pend ee 
: ‘ Action(s): Action(s): 
Remote Action: Action: bs ; dis : 
eet : os . Administrative or Administrative or 
Administrative Administrative 
Informal Informal 


























Remedial training cannot be used for airmen using their certificate in air transportation 
(air carrier operations) at the time of the violation. It should be obvious that how an 
inspector categorizes likelihood and severity is critical in determining which course of 
action the FAA will pursue. If the investigation warrants informal or administrative 
action (including remedial training), the steps outlined in this chapter will be followed. 


29 Refer to FAA Order 2150.3 Chapter 5 for a complete description of the remedial training process. 
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In some cases the FAA may determine that a case warrants a deviation from the enforcement 
action indicated by the matrix. If investigative personnel select a type of action other than 
that indicated by the matrix, then they must provide a justification and have the approval 
of the FAA division manager or equivalent. 

In the event that the inspector's report warrants certificate action, a Notice of Proposed 
Certificate Action will be sent to the airman being investigated and the formal process 
outlined below will be adhered to. 

If the FAA determines that a legal enforcement action (certificate or civil penalty) is 
appropriate, the specific period of suspension, revocation, or monetary penalty must be 
determined. Chapter 7 of FAA Order 2150.3B provides the FAA’s policies for determining 
what it deems an appropriate sanction. Appendix B to the same Order provides the type 
and range of sanctions for particular violations. Using Appendix B and taking into account 
mitigating and aggravating factors, a sanction is proposed to the airman.” The FAA has 
very broad discretion in determining whether to bring a legal enforcement action versus 
an administrative action. In fact, case law states that the FAA’s discretion, sometimes called 
“prosecutorial discretion,” in this area is absolute and cannot be challenged on review." For 
many years, it was possible to administratively attack the FAA’s actions if it failed to follow 
its own policies as enumerated in Orders such as the 2150.3. Recently, however, a very 
troubling trend has developed where the NTSB has held that the inconsistent performance of 
FAA guidance or regulations is not subject to Board review. The current state is that the FAA 
can ignore the 2150.3 and proceed with legal enforcement actions against pilots even if the 
Order requires administrative rather than legal, action. Basically the NTSB’s interpretation 
would require pilots, in cases where the FAA failed to follow its own orders and policies, to 
bring suit under the APA.” The Act itself limits which disputes can actually be litigated and 
many disenfranchised by FAA action will simply not have the financial resources to do so. 
Courts are not required to reverse subsequent agency action on the basis of any minute or 
inconsequential agency procedural misstep. Judicial review of agency action is essentially 
a two-step process. First, it must be determined whether the regulation in question was 
“intended primarily to confer important procedural benefits upon individuals in the face 
of otherwise unfettered discretion” or if the “agency [was] required by rule to exercise 
independent discretion [but] has failed to do so.” If the regulation was not so intended, but, 
for example, was intended to ease the agency’s administrative burden, the Court considers 
whether the party challenging agency action has shown that it was substantially prejudiced 
by the agency’s failure to comply with its rules. If substantial prejudice is shown, the 
administrative action is reversed; if not, it is affirmed. 


Informal Conferences 


The purpose of the informal conference is to arrive at a settlement of the case. The FAA 
offers an opportunity at the beginning of most enforcement cases for informal procedures, 
including these informal conferences with an FAA attorney and inspector, allowing an 


30 See FAA Order 2150.3B, Chapter 7, paragraph 4 for a list of mitigating/aggravating factors. 

31 Heckler v. Chaney, 470 U.S. 821 (1985); Administrator v. Murphy & Vernick, EA-5355 (2008). 

32 Randall, 3 NTSB 3624 (1981). 

33 See Administrator v. Jablon, NTSB Order No. EA-5460 at 12 n.5 (2009) (stating that “Anyone who seeks to 
challenge an agency’s enforcement of its own regulation may do so in limited circumstances under the APA” 
and citing 5 U.S.C. §702). 
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alleged violator the chance to bring to the FAA’s attention favorable or mitigating evidence 
benefitting the certificate holder. During these proceedings, an enforcement action can 
sometimes be resolved in favor of the alleged violator. 

The FAA is willing to settle cases only after considering the risks or merits of their case 
and the cost of litigation. Settlements may reflect a lower civil penalty amount, charges 
being dropped or reduced, or the payment of a civil penalty without a violation established 
as a matter of record. In cases that are resolved, the FAA may issue compromise or consent 
orders.” These orders are settlement documents signed by the alleged violator and the FAA. 

An informal conference may be valuable if properly prepared for and utilized correctly. 
As mentioned above, the more information an alleged violator has pertaining to the 
FAA’s case, the better. The party under investigation must always request the EIR prior 
to attending an informal conference. This allows the alleged violator to figure out what 
the FAA knows and the legal and factual basis for the enforcement action. This gives the 
party under investigation a competitive advantage as they will have full knowledge of 
the FAA’s case against them, yet the FAA will not inevitably know evidence favoring the 
alleged violator. The PBR requires the FAA to provide information and data to airman. 
Under the PBR, the FAA must provide the airman with: 


air traffic communication tapes; 

radar information; 

air traffic controller statements; 

flight data; 

investigative reports; and 

any other air traffic or flight data in the FAA’s possession that would facilitate the 
individual's ability to productively participate in the proceeding. 


OO Ge Ir 


In addition, airmen are entitled to obtain government contractor air traffic data that would 
facilitate their ability to productively participate in any proceeding, such as an informal 
conference, relating to that investigation. Under the PBR, the government contractor is a 
person or entity that provides operational service to the FAA, including control towers 
and flight service stations. It is also recommended that airmen file a separate FOIA request 
to ensure that all data is obtained. In the case of an entity, an FOIA is the only way to 
guarantee that the entity will receive information in a timely manner. 

If at all possible, the airman should have an experienced aviation attorney representing 
their interest at the conference. This decision can be costly and should not be taken 
lightly. In the event that the alleged violator is a commercial pilot or aviation entity, it 
will be necessary to determine whether a record violation will cause loss of income, job, or 
reputation. In the event that the individual or entity concerned is not a professional pilot 
or aviation entity, an important issue is the cost associated with hiring an experienced 
aviation attorney. Informal conferences conducted over the phone are not as effective 
and the suspected violator will most likely have to travel, and therefore incur additional 
costs, to the regional office where the FAA attorneys are located. A large majority of 
alleged violators simply may not be able to afford such professional legal services and 
the attendant costs. 

A word of caution should be noted here. There will be no court reporter at the informal 
conference, yet alleged violators need to understand that in the event that the informal 


34 14 CFR §§13.13 and 13.77. 
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conference does not resolve the dispute, the FAA may be able to use statements made at 
the conference against the individual or entity making the assertion. This is only allowed 
in order to impeach, or call into doubt, the party under investigations credibility. If a 
statement is made at the conference and is then later altered at the hearing, the FAA will 
be allowed to bring to the judge’s attention to the fact that the investigated party’s story 
has changed. This can obviously be very damaging to the airman’s credibility and case. 
Most aviation attorneys limit the amount of dialogue between their clients and the FAA 
at these proceedings to reduce the possibility of this occurring. 


Hearings: A Summary Regarding Which Rules Apply 


As outlined throughout this chapter, there are different types of hearings, before 
different administrative and judicial bodies, depending on the nature of the alleged 
enforcement action (certificate or civil penalty action), the amount of proposed penalty, 
and the parties involved. 

Civil penalty assessment cases against those (individuals and small business concerns) 
other than airmen or mechanics where the proposed penalty is $50,000 or less, as described 
in 14 CFR §13.16, in which a hearing has been requested, follow the rules of practice 
outlined in 14 CFR §201 et seq. This means that the administrative proceeding is before 
a Department of Transportation ALJ. A jury is not available. Any appeal of the ALJ’s 
decision is heard by the Administrator of the FAA or his or her designee.” Further appeal 
of the Administrator’s decision is before the appropriate US Court of Appeals. These 
provisions also apply to any administrative assessment against anyone alleged to have 
committed a hazardous materials violation. 

Civil penalty cases against airmen and mechanics as well as certificate action cases, as 
outlined in 14 CFR §13.18 and 14 CFR §13.19, are prosecuted according to 49 CFR Part 
§821.1. The civil penalty action is initiated when the FAA sends a notice of proposed 
assessment. The notice of proposed assessment contains a statement of the charges and 
the amount of the proposed civil penalty. As explained above, the airman charged with 
a violation may: (1) submit the amount of the proposed civil penalty or an agreed-on 
amount, in which case either an order of assessment or a compromise order will be issued 
in that amount; (2) answer the alleged charges in writing; (3) submit a written request to the 
FAA for an informal conference to discuss the matter with an agency attorney and submit 
relevant information or documents; or (4) request that an order be issued in accordance 
with the notice of proposed assessment so that the individual charged may appeal to the 
NTSB. If the airman does not respond within 15 days of receiving the proposed order of 
assessment, the FAA may automatically issue the order. 

Certificate actions start with the FAA notifying the certificate holder via a notice of 
proposed certificate action of the alleged charges and, except in an emergency, allow 
the holder to answer any charges and to be heard as to why the certificate should not be 
amended, suspended, or revoked. The airman can respond in various ways by checking 
the appropriate box on the form that is sent with the notice of proposed certificate action 
and can elect to: (1) admit the charges and surrender his or her certificate; (2) answer the 
charges in writing; (3) request an opportunity to be heard in an informal conference with 


35 For larger entities that are not determined to be individuals or small business concerns, this process is used 
when the proposed penalty is $400,000 or less. 
36 14 CFR §§13.202 and 13.233. 
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the FAA counsel; or (4) request that an order be issued according to the notice of proposed 
certificate action so that the certificate holder may appeal to the NTSB. Unless the airman 
returns the notice of proposed certificate action form with a postmark of not later than 
15 days after the date of receipt of the notice, the order is issued as proposed. If the certificate 
holder has requested an informal conference with the FAA, the order may be appealed, in 
the event that the informal conference fails to resolve the issue, in a timely manner. 

Once the order of assessment or the notice of proposed certificate action is received, 
the airman may appeal the order to the NTSB. This filing of the appeal stays, or prevents, 
the FAA’s order from taking effect unless the FAA advises the Board that an emergency 
exists and safety in air commerce requires that the revocation or suspension order become 
effective immediately. The emergency appeals process is discussed in greater detail 
below. The ALJ that will initially hear the case is employed by the NTSB. The standard 
(non-emergency) hearing process involves the following steps: 


1. the appeal is filed by the airman with the NTSB’s Office of ALJs; 

2. the appeal is assigned a docket number and is acknowledged by that office’s Case Manager; 

3. for appeals from orders of revocation, suspension, or assessment of civil penalty, the 
FAA files a copy of the order that was issued to the certificate holder/respondent with 
a letter that designates the order as the FAA’s complaint; 

4. the airman must then file an answer admitting or denying each of the factual 
allegations stated by the FAA in the complaint; 

5. in all cases, including reviews of certificate denials, requests for discovery of 

information can be filed by both the FAA and the certificate holder or petitioner 

seeking review of certificate denial; 

a hearing is set by the judge assigned to the case at an appropriate place; and 

7. an initial decision, affirming, reversing, or modifying the FAA’s action is issued by 
the judge. 


a 


In the event that the airman, or the FAA, disagrees with the ALJ's decision, the next level 
of appeal is to the full five-member NTSB. The appeal process to the full Board involves 
the following steps: 


1. an appeal from the judge’s decision is filed with the Office of ALJs, which sends the 
appeal and case record to the Board’s Office of General Counsel; 

2. an appeal brief is filed by the party who is appealing the ALJ’s initial decision; 

3. areply brief is filed by opposing party; 

4. the Board considers the briefs and issues an order either affirming, modifying, or 
reversing the ALJ’s decision, or remanding the case to the ALJ for further proceedings; 
and 

5. if the Board affirms the FAA’s revocation, suspension, or civil penalty assessment, 
and the certificate holder intends to appeal the Board’s decision to the US District 
Court or Court of Appeals, a stay of the Board’s order may be requested. 


Further appeal is before the appropriate District or Circuit Court of Appeals. This involves 
the following process: 


1. the party appealing the Board’s decision files an appeal petition; 
2. the Board forwards a Certificate of Record to the Court; 
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written briefs are filed in the Court by both parties; 

the Court holds oral argument (if allowed by the Court); and 

5. the Court issues a decision affirming, modifying, or reversing the Board, or remanding 
the case to the Board for further action. 


e 9 


Further appeal, to the Circuit Court if initial Court appeal was to a District Court or US 
Supreme Court, via writ of certiorari is possible, although highly unlikely. For all practical 
purposes, the last venue of appeal for any airman is the District or Circuit Court. 

For large civil penalties pursuant to 14 CFR §13.15, in which a compromise cannot be 
reached, the Administrator refers the civil penalty action to the US Attorney General. 
The case is prosecuted using the Federal Civil Rules of Procedure and will be brought in 
the appropriate Federal District Court. A federal court judge will hear the case. In these 
cases, it is possible to get a full jury trial. Any appeal is to the appropriate US Court of 
Appeals. Criminal cases are also originally heard in the District Court. 


Emergency Orders of Suspension or Revocation 


In some cases a certificate holder will not receive a Notice of Proposed Certificate 
Action or have the opportunity to engage in the informal conference proceedings prior 
to his or her certificate being revoked or suspended. The FAA uses this “emergency” 
revocation or suspension when it wants the airman to immediately surrender his or 
her certificate(s).°” These cases involve situations in which the FAA determines that 
allowing a pilot to continue to fly, while the typical enforcement proceeding progresses, 
would create an unreasonable safety risk. The FAA only uses this process in situations 
it considers dangerous. The NTSB amended its prior rules of practice on September 20, 
2013 to incorporate changes due to the PBR. 

If an airman receives an emergency revocation order, he or she has two days (48 hours) 
to ask, or “petition,” the NTSB to review the FAA’s “emergency” designation.*® The request 
may be as simple as a letter, yet a copy of the Administrator's order from which review of the 
emergency determination is sought must be attached to the petition. If a copy of the order is 
not attached, the petition to the NTSB will be dismissed. Although the letter or petition only 
needs to request that the NTSB reviews the FAA’s emergency designation, it is advisable 
that the airman should outline detailed reasoning as to why the FAA’s determination is not 
warranted in the “interest of aviation safety.” Three copies of the Notice of Appeal must be 
sent. The rules require that the petition must be filed with the Board by overnight delivery 
service or facsimile and be simultaneously served on the Administrator by the same means. 
It is highly recommended that the petition documents be faxed as well as mailed. 

Within 48 hours of receipt, the chief law judge (or, if the case has been assigned to a law 
judge, the law judge to whom the case is assigned) will consider written arguments from 
both sides, regarding whether or not an emergency truly exists, and will then render a 
decision within five days of the original filing. During the emergency review, the revocation 
remains in effect. There is no opportunity for a hearing at this stage, although the NTSB 
judge may solicit verbal input from the parties. The law judge’s ruling regarding whether 
or not the action should be considered an emergency is final and is not appealable to 


37 49 U.S.C. §44709; 49 CFR §821, subpart I. 
38 49 CFR §821.54. 
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the full Board. If the airman has not previously filed an appeal of emergency order, the 
petition to the NTSB will be considered an appeal.” 

If the board determines that there is no emergency, the revocation order is temporarily 
stayed, and the airman can continue flying. The revocation process against the airman 
continues, however, on an expedited (60-day) appeal process. The stay does not conclude 
the proceeding, but simply prevents revocation prior to a hearing. The certificate holder 
must still defend the revocation before an NTSB law judge while continuing to exercise the 
privileges of his certificate. 

If the NTSB decides that there is indeed an emergency, the revocation remains in effect 
and the pilot cannot fly while the case is decided on the merits. The NTSB’s authority under 
the statute is limited to determining whether an “emergency” exists; the Board does not 
have authority to determine at this stage whether the complaint is factually founded, or 
even whether the facts alleged in the complaint would constitute grounds for revocation. 

Anappeal from an emergency order must be filed within 10 days after the day the airman 
receives the order.“ The appeal may be in the form of a letter as long as it identifies the 
certificate or certificates affected and that the letter clearly indicates that the order is being 
appealed.“ The FAA must file and serve the airman its complaint by overnight delivery 
or facsimile within three days of receiving the airman’s appeal.” The airman must file and 
serve an answer within five days after the complaint was served by the FAA.” 

The hearing before an NTSB law judge on the merits of the FAA’s claim usually occurs 
very quickly after the emergency order has been received by the certificate holder as the 
entire process, including an appeal to the full Board, must happen within 60 days of the 
date that the pilot files the notice of appeal.“ The expedited schedule can cause time 
problems for the airman because it severely limits the time available to prepare for the 
hearing before the NTSB judge. 


Time Limitations 


FAA Timeliness “Goals” 

While the FAA has timeliness goals for completing investigations and processing legal 
enforcement actions, a typical non-emergency enforcement action case may take two 
years to complete. According to FAA Order 2150.3, the goals are within 75 days of the 
date known on average for FAA field office investigators to complete an investigation, 
including the EIR and within 15 days on average for regional organization personnel 
to complete their EIR review. In addition, FAA legal counsel has their own timeliness 
goals for processing legal enforcement actions after receiving the EIR. For processing such 
enforcement actions, the timeliness goals stated for FAA legal counsel are: 


1. initiate a legal enforcement action within 60 days on average of receiving the EIR; 
2. address an alleged violator’s request for an informal conference in response to a 
proposed enforcement action as follows: 


39 Ibid., at (a). 

40 49 CFR §821.53(a). 

41 Ibid., at (b). 

42 49 CFR §821.55(a). 

43 Ibid., at (b). 

44 The hearing itself is set for a date no later than 30 days after the date the appeal was received by the NTSB. 
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e hold the informal conference within 60 days on average after receiving 
the request, 
e issue a final notice of proposed civil penalty or order within 60 days on 
average of the informal conference date; 
3. address an alleged violator’s response to a proposed enforcement action as follows: 
e consider information the alleged violator submits and issue a final notice 
of proposed civil penalty or order within 120 days on average of the date 
the legal enforcement action was initiated; 
4. if the alleged violator does not respond, issue a final notice of proposed civil penalty or 
order within 60 days on average of the date the legal enforcement action was initiated. 


Some internal FAA organizations have shorter timeframes for completing the investigation 
and forwarding the EIR. There are additional statutory and regulatory time limitation 
periods for civil penalties. 

Good cause refers to cases in which the FAA can show that it had good cause for not 
meeting the specified timeframe allocated to complete an investigation and propose a 
course of action. The most common good cause circumstances include situations in which: 
(1) the FAA discovers the violation after the date of violation (i.e. late-discovery cases); 
(2) the inspector has difficulty obtaining evidence; and (3) the regulatory investigation was 
held in abeyance (i.e. temporarily suspended) due to a criminal investigation pertaining to 
the same violation. 


The “Stale Complaint” Rule 

There is also a rule called the stale complaint rule. The stale complaint rule, found in section 
821.33 of the NTSB Rules of Practice in Air Safety Proceedings (49 CFR Part 821), applies 
to cases that may be appealed to the NTSB, such as actions against airman certificates, 
and provides that an FAA complaint may be dismissed if the alleged offense occurred 
more than six months prior to the FAA advising the respondent of the reasons for the 
certificate or civil penalty action (i.e. prior to the respondent's receipt of the FAA legal 
counsel’s document proposing certificate or civil penalty action). The FAA complaint is 
the document that the FAA files with the NTSB Office of Law Judges after a respondent 
appeals an order of suspension or revocation. There are three exceptions to the stale 
complaint rule: (1) lack of qualifications; (2) good cause; and (3) public interest. Lack 
of qualifications refers to cases in which the FAA’s complaint alleges that the certificate 
holder lacks qualifications to hold the certificate (e.g. revocation cases). Although the 
six-month stale complaint rule does not apply to lack of qualifications cases, the FAA 
expedites them because they generally involve significant safety issues. Public interest 
refers to cases in which imposing a sanction is in the public interest despite the delay. The 
NTSB rarely makes this finding. 


Statutes of Limitation 

Keep in mind that while the FAA has timeliness goals and the NTSB requires that an 
alleged violator be notified within six months of an alleged violation, various statutes 
of limitation allow the FAA to bring a case years after the alleged occurrence. For civil 
penalty cases, the statute of limitations period will be either two or five years and varies 
depending on the FAA’s proposed penalty amount.” Most recently, FAA staffing issues 


45 28 U.S.C.A. §2462; 49 U.S.C.A. §46301 (d)(7)(C). 
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result in the vast majority of cases being formally brought within days of the expiration 
of the relevant limitation period. Certificate actions (suspension and/or revocation) are 
considered remedial in nature and therefore it has been judicially determined that “the 
Administrator's authority to revoke a certificate, and the Board’s authority to review 
that revocation upon appeal by the airman ... are not subject to any time limitation.”“° 


Clearing Your Record 

In 1991, the FAA adopted a policy of expunging records of certain closed legal 
enforcement actions against individuals:*” see 56 FR 55,788 (October 29, 1991). 
This includes both airman certificate holders and non-holders, such as passengers. 
Expunction or expungement is the removal, or deletion, of certain enforcement actions 
from an airman’s record after the appropriate period of time has lapsed. Expunction 
timeframes of formal enforcement cases are based upon the final adjudication date 
or the final action date and not the date of the violation. Expunction will not occur 
if another “intervening case” is filed and becomes pending against the airman. The 
first case will not expunge until the second or “intervening case” becomes eligible for 
and is in fact expunged. The current policy is that cases closed without enforcement 
action being taken are deleted from the airman’s record within 90 days of the action 
being closed. Administrative actions (Warning Notices and Letters of Correction) are 
deleted from the airman’s record after two years. Orders of Revocation and Orders of 
Suspension that lead to, and result in, an Order of Revocation are never expunged by 
the FAA. These will remain on an airman’s record indefinitely. 

It used to be the case that enforcement actions resulting in certificate suspension were 
deleted after five years. On February 11, 2011 the FAA issued a statement in the Federal 
Register that drastically changed the expunction policy. On August 1, 2010, the Airline 
Safety and Federal Aviation Administration Extension Act of 2010 was signed into law.”® 
This amended the Pilot Records Improvement Act (“PRIA”) by requiring the FAA to 
create a pilot records database. Air carriers use this database to perform background 
checks on pilots before hiring them, as required by the PRIA. The database will contain 
various types of records, including summaries of legal enforcement actions against 
individuals resulting in a finding by the FAA Administrator of a violation. These records 
must be kept by the FAA until it receives notice that the individual is deceased. The 
requirement to keep these records began on the date of the law’s enactment, August 1, 
2010. The FAA’s previous five-year expunction of certain legal enforcement action 
records was not consistent with the law’s amendments to the PRIA. The FAA will 
continue to expunge records of administrative actions and cases with no enforcement 
action, as the PRIA does not require the FAA to put this information in the pilot record 
database. Hopefully the Airline Safety and Federal Aviation Administration Extension 
Act of 2010 will be amended to allow the former expunction policy, adopted in 1991, to 
continue. As it now stands, legal enforcement actions will remain on an airman’s record 
until the airman dies. 


FAA Special Emphasis Enforcement Programs 
It is the stated policy of the FAA generally to avoid instituting mandatory sanction programs. 
However, there are times when the FAA will step up enforcement through increased 


46 Coghlan v. NTSB, 470 F.3d 1300 (2006). 
47 See 56 FR 55,788 (October 29, 1991). 
48 Public Law 111-216, 124 Stat. 2348 (2010). 
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sanctions to bring about compliance in certain areas where it feels that normal compliance 
programs, including remedial actions, are ineffective. When necessary to reduce an elevated 
or critical incidence of noncompliance, Special Emphasis Programs may be instituted by the 
FAA on a national or local geographical basis. These programs are used when the FAA 
determines that the increased sanctions should bring about compliance and the results are 
measurable. Once normal compliance rates are reached, the programs are supposed to be 
discontinued. 

They are typically instituted by a joint determination of the Flight Standards Service 
and the Chief or Assistant Counsel’s office. FAA policy requires that these programs 
be adequately publicized through letters to airmen, pilot forums, news media, etc. 
Predetermined sanctions are established in these cases. The FAA may modify the 
established sanctions if the certificate holder can illustrate mitigating factors or other 
extenuating circumstances. 


STAYING OUT OF TROUBLE 


The FAA has developed a host of programs that effectively grant certificate holders 
immunity from prosecution, although in some instances an entry will remain on the 
airman’s record for a period of time. 


The Aviation Safety Reporting System 


Perhaps the most “popular” immunity program is NASA’s ASRS. The ASRS has roots in 
the FAA’s Aviation Safety Reporting Program (ASRP) that started in 1975.” The stated 
goal of the ASRS is to improve aviation safety by providing a venue where pilots, air 
traffic controllers, flight attendants, mechanics, ground personnel, and others involved 
in aviation operations can share information about unsafe situations that they have 
encountered or observed. With certain exceptions, the reports sent to NASA are held 
in strict confidence. NASA states that more than 715,000 reports have been submitted 
to date and that no reporter’s identity has ever been breached by the ASRS. In recent 
years, report intake has grown and now averages over 800 reports per week and more 
than 3,300 reports per month. 

ASRS employees formally de-identify submitted reports before entering them into 
the incident database. The ASRS professional staff is composed of retired controllers, 
mechanics, as well as both active and retired pilots. To avoid conflicts of interest, ASRS 
analysts, researchers, and management personnel are not permitted to have ongoing 
employment relationships with the FAA, air carriers, or similar organizations. All 
personal and organizational names are removed from the reports; dates, times, and related 
information, which could be used to infer an identity, are either generalized or eliminated. 

The ASRS forms vary depending on the party submitting the report. Pilots, dispatchers, 
and airport personnel are required to submit a specific form. Air traffic controllers, 
maintenance personnel, and cabin crews also have forms customized for their usage. 
Appendix 5.1 gives a current example of the form pilots use when submitting a report to 


49 See FARs Part 91.25 and FAA Advisory Circular AC No. 00-46D. 
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NASA. The current additions of the forms can be electronically filled in at: http://asrs.arc. 
nasa.gov/report/electronic.html. 

The FAA offers ASRS reporters further guarantees and incentives to report. 
Using the ASRS system can also affectively provide sanction protection from certain 
types of enforcement actions.’ While the enforcement action will be recorded on 
the airman’s record, the proposed sanction (whether civil or suspension) will not be 
assessed if certain requirements are met. Airman need to file the ASRS report within 
10 days of a suspected violation. An untimely filing provides no protection. It is important 
that the airman retain proof that the report has been filed in a timely manner and it is 
suggested that any report be submitted certified mail, return receipt requested, to avoid 
any timeliness issues. The protection afforded to those who submit the ASRS form is not 
absolute. The following conditions, including timely submission as discussed above, 
must be met: 


1. the violation was inadvertent and not deliberate; 

2. the violation did not involve a criminal offense or accident which discloses a lack of 
qualification or competency; and 

3. the person has not been found in any prior FAA enforcement action to have committed 
a violation of the FARs or the Federal Aviation Act for a period of five years prior to the 
date of the occurrence. 


Keep in mind that the ASRS assurance of confidentiality and the availability of waivers 
regarding sanctions do not extend to reports of accidents or criminal activity (e.g. 
hijacking, bomb threats, and drug running). Such reports should not be submitted 
to NASA. If such reports are received, they are forwarded, with identifying data to 
relevant enforcement agencies. 

One “trap” for the unwary — the FAA often excludes pilots from this program by 
determining that the pilot’s conduct was deliberate and/or not inadvertent. The recent 
trend regarding the FAA’s interpretation of “inadvertent and not deliberate” does 
not favor pilots. The NTSB has held that pilots must establish that their actions were 
inadvertent as well as not deliberate. Pilots may make honest mistakes and still have 
their licenses suspended for failing to take whatever action is necessary to avoid the 
mistake. Therefore, the FAA can deny ASRS immunity in a case where the pilot’s actions 
are admittedly not deliberate yet are deemed not inadvertent.” 


50 FAA Advisory Circular 00-46D. 
51 Schwarzman, EA-5468 (2009). 
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Case 5.5 Ferguson v. NTSB, 678 F.2d 821 
United States Court of Appeals, Ninth Circuit (1982) 


FACTS: Lowell G. Ferguson was the Captain of Western Airlines Flight 44 from LAX (Los 
Angeles), California to multiple locations, including Sheridan, Wyoming. The first officer flew 
the aircraft, while Captain Ferguson handled radio communications. At approximately 10 p.m., 
the plane mistakenly landed at Buffalo, Wyoming instead of their destination airport of 
Sheridan. Ferguson filed an ASRS report in a timely manner. The FAA subsequently charged 
Ferguson with violation of four sections of the Federal Aviation Regulations and suspended 
his ATP certificate for 60 days. Ferguson appealed the suspension and claimed he was entitled 
to a waiver of punishment under the “inadvertent and not deliberate” provision of the ASRP. 


ISSUE: For immunity to apply, must a violation be inadvertent as well as not deliberate? 


HOLDING: Although the NTSB agreed that Ferguson’s actions were not deliberate, the Court 
decided his actions were reckless. Reckless connotes a substantially greater degree of lack 
of care than inadvertence. Therefore, Captain Ferguson was excluded from the immunity 
provisions of the ASRP. The often-used phrase “inadvertent and not deliberate actions 
cannot encompass reckless conduct” was born in this case. 





Additional Voluntary Disclosure Reporting Programs 


The FAA operates other voluntary disclosure programs with limited immunity features. 
The three most prominent ones are the FOQA, ASAP, and VDRP programs. 

The Flight Operations Quality Assurance (FOQA) program collects and makes available 
for analysis digital flight data generated during normal national airspace operations.” 
It provides objective data not available through other methods, supporting analysis 
and enhancement of operational procedures, flight paths, air traffic control procedures, 
maintenance, engineering, and training. The final FOQA rule, issued in 2001, codifies 
protections for airlines from the use of FOQA data for enforcement purposes, except where 
criminal or deliberate acts are involved. Only redacted versions of the data (de-identified 
and aggregated) are reviewed for operational trends. At least 20 airlines currently 
participate in FAA-approved FOQA programs. 

The Aviation Safety Action Program (ASAP) encourages industry employees to report 
safety information that may be critical in identifying potential precursors to accidents.” 
Safety issues are normally resolved through corrective action rather than through 
punishment or discipline. ASAP reports are discussed, and corrective actions formulated, 
by an Event Review Committee (ERC), which typically comprises representatives from 
the company, the employee’s union (when applicable), and the FAA. Over 150 ASAP 
programs, covering pilots, mechanics, flight attendants, and dispatchers, are currently 
established. 


52 FAA Advisory Circular 120-82; FAA Order 8400.10. 
53. FAA Advisory Circulars 120-66 and 120-92; FAA Orders 8900.1 and 8000.82. 
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Similar to the ASAP, the Voluntary Disclosure Reporting Program (VDRP) encourages 
regulated entities themselves (e.g. airlines and repair stations) to voluntarily report 
instances of regulatory noncompliance. In evaluating whether an apparent violation is 
covered by this policy, the FAA will ensure that the following five conditions are met: 


1. the certificate holder, fractional ownership program, or production approval holder 
(PAH) has notified the FAA of the apparent violation immediately after detecting it 
and before the agency has learned of it by other means; 

2. the apparent violation was inadvertent; 

3. the apparent violation does not indicate a lack, or reasonable question, of qualification 
of the certificate holder, fractional ownership program, or PAH; 

4. immediate action, satisfactory to the FAA, was taken upon discovery to terminate the 
conduct that resulted in the apparent violation; and 

5. the certificate holder, fractional ownership program, or PAH has developed or is 
developing a comprehensive fix and schedule of implementation satisfactory to 
the FAA. The comprehensive fix includes a follow-up self-audit to ensure that the 
action taken corrects the noncompliance. This self-audit is in addition to any audits 
conducted by the FAA. 


Companies submitting a voluntary disclosure under this program are obliged to develop, 
implement, and demonstrate the effectiveness of a “comprehensive fix” sufficient to 
prevent further occurrences of the same violation. If the above conditions are met and 
the FAA is notified prior to, or in anticipation of, the FAA instigating an investigation, 
the FAA will normally forego legal enforcement action proceedings. The VDRP program 
enables the FAA to participate in root-cause analysis of events leading up to violations, and 
to propose and monitor corrective actions. The number of VDRP disclosures nationally, 
from air carriers, currently exceeds 100 per month. 

Each of the programs have specific rules and restrictions attached that are designed 
to protect those individuals or entities that make well-intentioned disclosures. Keep 
in mind that protection against enforcement will not apply to intentional or criminal 
actions, which had already been detected by the FAA, which resulted in accidents, or 
which were not reported in a timely fashion. The rules also prohibit the acceptance by 
the FAA of disclosures that duplicate prior events. It is highly recommended that prior 
to participating in the programs, airmen thoroughly review applicable directions and 
guidelines and, if possible, consult with a knowledgeable aviation attorney. Hopefully 
utilizing one of these appropriate programs will result in no, or limited, action against the 
certificate holder. In the event that the matter cannot be resolved, the next section includes 
some basic guidelines on how to formally defend yourself if an enforcement action is 
brought against you or your company. 


54 FAA Advisory Circular 00-58B; FAA Orders 2150.3, 8400.1, 8900.1, and 8000.89. 
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DEFENDING AGAINST ENFORCEMENT ACTIONS 
Interaction with the FAA 


Unfortunately for the airman, a large amount of discretion has recently been removed 
from FAA air traffic employees, including controllers and FSDO inspectors. In the past, 
low-level infractions not involving loss of separation between aircraft or egregious 
conduct or airspace violations could effectively be handled through dialogue and 
education. Formally the vast majority of supervisory air traffic personnel would not 
initiate enforcement action through the FSDO for incidents determined to be minor 
and not related to safety. Times have changed. In the last few years many air traffic 
supervisors (called “frontline managers”) are hesitant to informally settle potential pilot 
deviations that may lead to enforcement action. 


When Informal Discussions Do Not Work 


Depending on the FAA’s internal policies at the time that an alleged violation of the FARs 
occurs, the ability to simply speak with a controller, supervisor, or FSDO and correct the 
situation informally will not be possible. At the time of writing, a very large amount of 
leeway and discretion had effectively been removed from individual controllers regarding 
whether or not an alleged pilot deviation will be reported to the FSDO. In 2005 the 
responsibility for internal oversight of air traffic services was split within the FAA. What 
had, in the past, been the responsibility of the ATO was shifted to a new office. Due to 
this administrative realignment, the FAA’s enforcement activities have increased and the 
ability to informally settle matters through discussions with controllers and/or supervisors 
has decreased. Simply put, the ATO has very little, if any, say regarding the reporting and 
formal prosecution of enforcement action cases. The Air Traffic Safety Oversight Service 
(AOV), administratively part of the FAA’s Aviation Safety (AVS) organization, is now 
responsible for safety oversight, including: 


1. developing and amending regulations and guidance for regulatory oversight and 
credentialing functions; 

2. participating in the development and harmonization of ATC international standards; 

3. providing regulatory oversight of the Air Traffic Organization Safety Management 
System; 

4. validating the Air Traffic Organization safety-related processes used for the 
introduction of new separation standards and the modification of existing separation 
standards; 

5. approving new standards, waivers, extension and modification of existing waivers; 

6. analyzing and authorizing controls used by the Air Traffic Organization to mitigate 
hazards; and 

7. participating in operational review and analysis of information pertaining to the Air 
Traffic Organization employees, operations, and programs. 


As the new office performs these tasks through auditing, surveillance, investigations, 
and inspections, FAA employees (including controllers and FSDO personnel) may be 
audited at any time and potentially disciplined for failing to initiate formal action against 
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airman.” This is unfortunate as in the past it was very possible, if not probable, that 
many low-level “violations” could be handled through direct communication with 
controllers. It is now suggested, due to this organizational shift and subsequent loss 
of discretion, that an airman should take action at the earliest stage to protect his or 
her certificates. How you handle yourself at the initial stages of the process may have 
consequences later on. 

While each case is different, some general guidelines apply to most enforcement 
actions. It is suggested that those who have the financial ability seek legal counsel from 
an experienced aviation attorney as soon as they become aware that they may be involved 
in a legal enforcement action. Some very basic guidelines are as follows: 


1. Do not speak with the FAA unless you are required to. FAA employees are not 
required to advise you of any applicable rights or advise that you obtain counsel prior 
to taking statements from you. In the event that you choose to speak, be aware that 
almost all conversations are recorded or otherwise documented. Hire counsel before 
communicating if at all possible. This includes before responding to an LOI. Involving 
counsel after receiving a Notice of Proposed Certificate Action may severely limit 
your chances of success. 

2. Throughout the entire process, you must keep an even-keeled “compliance-oriented” 
attitude. If you react in an angry manner and fail to display contrition, you will greatly 
diminish your chances of success. 

3. Have an intimate understanding of the federal regulations and facts of your case. 
Immediately request the full file of the FAA, including the EIR, through the FOIA 
process. If you are an airman, you should demand all information in the FAA’s 
possession. Under the PBR, the FAA is required to give this to you in a timely manner. 

4. Ifyou have counsel, it is suggested that you respond to the LOI with a well thought-out 
yet concise explanation of your position. Many counselors disagree with this approach, 
yet the more mitigating factors the FAA has knowledge of, the better. Keep in mind that 
any information in the LOI response may be used against you during a hearing. Any 
communications with the FAA, including an LOI response, will become part of the EIR. 

5. Attend an informal conference if you are given the opportunity to do so. Informal 
conferences may be very productive. This is an opportunity to persuade the FAA that 
informal action or dismissal of the enforcement action is appropriate. As discussed 
above, the FAA has already formally investigated the alleged incident and determined 
that enforcement is appropriate by the time an informal conference occurs. Remember, 
these proceedings cannot be used against you at a hearing unless you change your 
story after the informal conference and make inconsistent statements at the hearing. 

6. If you are going to have a formal hearing before an ALJ, prepare well in advance 
of the hearing date. You must have a better command of the facts and regulations 
pertaining to your case than the FAA does in order to ultimately prevail. 

7. Keep in mind that the case can take a long time to progress. FAA attorneys have very 
large caseloads and limited resources. Time can be on your side as witness memories 
fade and circumstances change. If you have not received formal notice that the FAA is 
terminating the case, it is still open. Do not assume a case is closed unless you receive 
a formal closure letter from FAA counsel. 

8. If you actually committed the offense, try to mitigate the penalty early in the process 


55 FAA Order 7110.65. 
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and not “beat” the charges. You will get much more sympathy from the FAA if you 
display a reasonable, conscientious attitude at the earliest stages. 

9. If all else fails, make the FAA formally prove its case. This can involve extensive 
discovery, which increases the time and resource costs for the FAA. If you are going 
to formally dispute the FAA’s allegations, you must outwork it if you hope to prevail. 


The above tips may help you maintain your certificate privileges. Itis important for anyone 
holding an FAA-issued certificate to understand their rights and obligations under the 
FARs. As all aviation certificates are deemed to be privileges and not rights, the FAA has 
a tremendous amount of discretion in its issuance as well as revocation. 


The Equal Access to Justice Act 


Under the Equal Access to Justice Act (EAJA), it may be possible to make the FAA reimburse an 
airman for the attorney’s fees and expenses incurred in defending against actions brought 
by the FAA. The statute creating the EAJA is 5 U.S.C. §504. The regulation implementing 
the EAJA is 49 CFR 826. In order to be awarded EAJA fees and costs, three items need to be 
established. First, the applicant must be deemed the “prevailing party.” This goes beyond 
the situations where the airman prevails at a hearing and all charges against the applicant 
are dismissed. While the case law varies, airmen have been given attorney’s fees and 
costs when the FAA withdraws charges, yet not an entire case, at the hearing.” Obtaining 
a favorable settlement has also established prevailing party status.” Second, the EAJA 
applicant must be involved in an “adversary adjudication.” This element is triggered 
when an order is issued by the FAA and the airman appeals to the NTSB.” Under the 
EAJA, attorney’s fees and costs from the point of the appeal forward are reimbursable.” 
Third, was the FAA’s position in issuing the order “substantially justified?” Substantial 
justification relates to both the facts at issue and the prevailing law.” This means that 
the FAA must have enough dependable evidence in support of a reasonable legal theory 
to bring an action against an airman. When witness credibility is an issue, the FAA is 
substantially justified. Cases dismissed as stale may be substantially justified.” Last, 
were fees “actually incurred” by the airman? If the EAJA applicant is responsible for 
payment, or repayment, of fees, then they are actually incurred. When an applicant's 
employer pays for fees without requirement of reimbursement, the fees are not actually 
incurred.* Awards may be awarded in contingency fee cases. It is bad faith for the FAA 
to insist on a waiver of an EAJA award as a condition of settlement. 


56 Air Tek, EA-5510 and EA-5551 (2010) (airman prevailed when the FAA withdraws charges at hearing); 
however, see Turner and Coonan, EA-5467 (2009) (the withdrawal by the FAA of the entire case before the hearing 
does not justify EAJA fees and costs), affirmed 608 F.3d 12 (D.C. Cir 2010). 

57 Penketh, 6 NTSB 1189 (1989). 

58 Barth, EA-3833 (1993). 

59 Peterson, EA-4490 (1996). 

60 Briggs, EA-4614 (1998) (defines “substantial justification”). 

61 Tarascio, EA-5199 (2005) (FAA substantially justified when witness credibility is an issue); Moore, EA-5125 
(2004); Beauchamp, EA-5422 (2008) (the EAJA award was inappropriate when credibility was a primary element 
of the ALJ's decision). 

62 Neel, EA-4517 (1996). 

63 Livingston, EA-4797 (1999). 

64 Scott, EA-4472; Peacon, EA-4921. 

65 Mendenhall v. NTSB, 92 F.3d 871 (9th Cir. 1996). 
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Case 5.6 Mendenhall v. NTSB, 92 F.3d 871 
United States Court of Appeals, Ninth Circuit 


FACTS: Mendenhall was a commercial pilot. After failing numerous practical tests, 
she was notified that the FAA intended to re-examine her instrument rating. During a 
check in a simulator, an FAA inspector recommended extra training and an additional 
re-examination. Subsequently, the FAA asked her to surrender certain certificates. 
Mendenhall obtained the additional training and tried to schedule a re-examination. She 
was advised that the FAA would review her training records. Citing safety concerns, the 
FAA declined Mendenhall’s request for a re-examination. Mendenhall then passed the 
practical examination for an ATP. Less than one week later, the FAA issued an emergency 
order of revocation asking that her instrument and instructor certificates be revoked. 
At the time of the emergency order, the FAA was unaware that she had obtained ATP 
certification. By demonstrating her qualification to hold an ATP certificate, Mendenhall 
proved that she was qualified to hold her instrument rating and flight instructor 
certificate. She filed an appeal with the NTSB and surrendered her temporary ATP 
certificate. Her attorney requested that the FAA dismiss the matter and the FAA declined. 
Mendenhall’s answer to the emergency order did not expressly mention the successful 
ATP examination. Her answer did state that she had received additional training and that 
she tried to schedule a re-examination. An FAA lawyer acknowledged that Mendenhall 
was qualified to hold an ATP certificate. Instead of dismissing the complaint and returning 
Mendenhall’s certificates, the FAA notified her attorney that the FAA would dismiss the 
complaint if she would waive the provisions of the EAJA. Mendenhall declined to do so. 
The FAA continued the case for a period of time, eventually withdrew the emergency 
order, and the ALJ dismissed the case. Mendenhall served her EAJA application and the 
ALJ denied the application. The NTSB affirmed this, holding that the Administrator was 
substantially justified in pursuing the case. 


ISSUE: Is continued prosecution of a certificate action due to an airman’s failure to waive 
rights under the EAJA bad faith? 


HOLDING: The FAA's continuation of a meritless certificate action against the pilot, in an 
effort to coerce an airman’s waiver of attorney’s fees and costs under the EAJA, was bad 
faith, entitling the pilot to an EAJA award. 

EAJA award applications must be filed no later than 30 days after the final decision in an 
enforcement case.‘ The applications must be fairly detailed and have exclusions based upon 
the net worth of the applicant. 


1. Abiraman, EA-5047 (2003) (must be filed within 30 days of final decision). 
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New Legislation: “The Pilot’s Bill of Rights” 


Current precedent and NTSB deference had created a situation where the FAA was 
actually judge, jury, and executioner. The playing field was simply not level as the NTSB 
rarely, if ever, ruled for an airman in a dispute with the FAA. 

In July 2011, the PBR was introduced in the US Senate.® On June 29, 2012, the Senate 
unanimously passed the PBR. On August 3, 2012, the President signed the bill and 
it became law. The legislation was crafted in an attempt to ensure that pilots receive 
fair treatment and greater access to information in FAA enforcement actions, and that 
the current administrative appellate process is reformed. Rule changes and case law 
regarding the PBR have been incorporated throughout this text. However, interpretations 
of the law are ongoing. Under this law, the FAA is required to initially advise an airman 
of the reason for a pending investigation and inform the pilot that he or she could 
decline to respond to letters of investigation without suffering a penalty. Pilots are to be 
given all investigative reports, recordings with ATC, and any other relevant information 
30 days prior to any proposed enforcement action. Among other highlights of the 
law is a clarification of the deference given the FAA by the NTSB when considering 
appeals of FAA enforcement rulings. In addition, an advisory panel will be created to 
address medical certification issues. Perhaps most importantly, the law allows pilots the 
option of bringing appeals in the Federal District Court, thereby bypassing the NTSB 
appeals process. 

In summary, the law, among other things, requires the following in regards to 
enforcement action proceedings: 


1. NTSB review of FAA enforcement actions must conform, to the extent practicable, 
with the Federal Rules of Evidence and Federal Rules of Civil Procedure. 

2. The FAA must provide timely notice to a pilot who is the subject of an investigation, 
and that any response by the pilot can be used as evidence against him or her. 

3. The FAA must grant the pilot all relevant evidence 30 days prior to a decision to 
proceed with an enforcement action. This is currently not done and often leaves the 
pilot grossly uninformed of his or her violation and recourse. 

4. Contractor-run flight service stations and contract tower communications will 
be available to airmen. Currently, if a request is made for flight service station 
information under the FOIA, it is denied to the requestor because the contractor 
is not the government per se. However, the contractor is performing an inherently 
governmental function and this information should be available to pilots who need it 
to defend themselves in an enforcement proceeding. 

5. The removal of the special statutory deference as it relates to NTSB reviews of FAA 
actions. The NTSB often rubberstamps a decision of the FAA, giving wide latitude 
to the FAA and making the appeals process meaningless. This returns the NTSB’s 
deference to the FAA to general administrative law principles, just like every other 
government agency. 

6. An airman may appeal a case from the NTSB to the appropriate District Court for a 
“full independent review.” 


66 PBR, Public Law 112-153. 
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Recent District Court decisions interpreting the PBR have determined that a “full 
independent review” does not entitle the airman to a new “trial” or hearing on the 
merits of his or her case.” The courts interpreting the law so far have held that the 
District Court may only overturn the NTSB’s decision if it is arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with the law.® Pilots and aviation 
attorneys were, of course, hoping that a full independent review would be interpreted 
to mean “de novo.” De novo review means that a new trial (besides the NTSB hearing) 
would occur. 

As the former process was simply a rubberstamp approval of FAA actions, 
the passage of this law was critical. Our entire system of justice is based on the premise 
that those aggrieved have an opportunity to a hearing of their grievance before an 
impartial tribunal. This prevents over-reaching and government abuse. The FAA has a 
tremendous amount of authority and power that can, and often is, used in an arbitrary 
and capricious manner. The NTSB, shackled by legislation, simply did not provide 
an opportunity for a fair and just adjudication. Certificate holders have a limited 
amount of recourse when faced with a process in which their rights are severely and 
intentionally limited. Reform was not only necessary, it was also just. The PBR became 
effective on August 3, 2012. Due to the fact that the PBR has only been in effect for a 
short period of time, a full analysis of the law is not possible in this edition of the text. 
Students are advised to review this law as it materially changes certain information 
contained in this chapter. The FAA recently drafted a Notice providing guidance to 
inspectors on written notification required to be provided to individuals who are the 
subject of an investigation relating to the approval, denial, suspension, modification, 
or revocation of an airman certificate under the PBR. This notice, 8900.195, is readily 
available online. 

In the next chapter we will focus on medical issues and the process by which the FAA 
determines if an airman meets the requirements to become, and remain, a certificate 
holder. 


67 Dustman v. Administrator, Case No. 1:2013 CV 03565, memorandum opinion and order, October 23, 2013. 
68 Ibid., at 16. 
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TERMS AND CONCEPTS 


Accident Prevention Specialist (APS) 

Administrative action 

Administrative Law Judge (ALJ) 

Administrative orders 

Administrative Procedure Act (APA) 

Air Safety Inspectors (ASI) 

Air Traffic Organization (ATO) 

Air Traffic Quality Assurance (ATQA) 

Air Traffic Safety Oversight Service (ASO) 

Airworthiness Directives (AD) 

Aviation Safety Action Program (ASAP) 

“Brasher” Notification 

Burden of proof 

Certificate holder 

Civil Penalty Assessment 

Code of Federal Regulations (CFR) 

Compromise order 

Consent order 

De novo 

Department of Transportation Office of 
the Inspector General (OIG) 

Enforcement action 

Enforcement Decision Process (EDP) 

Enforcement Information System (EIS) 

Enforcement Investigative Report (EIR) 

Equal Access to Justice Act (EAJA) 

Exemptions 

Expungement 

FAA Order 2150.3B 

Federal Aviation Regulations (FARs) 

Flight Operations Quality Assurance 
(FOQA) 

Flight Standards District Office (FSDO) 
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Flight Standards Service (AFS) 

Freedom of Information Act (FOIA) 

Good cause 

Informal Conference 

Injunctive relief 

Legal enforcement action 

Letter of Correction (LOC) 

Letter of Investigation (LOI) 

Mandatory Occurrence Report (MOR) 

NASA ASRS Form 277 

NASA’s Aviation Safety Reporting System 
(ASRS) 

National Transportation Safety Board 
(NTSB) 

Notice of Proposed Certificate Action 

Pilot deviation 

Pilot's Bill of Rights (PBR) 

Preponderance of the evidence 

Remedial training 

Revocation 

Service Bulletin (SB) 

Small business concern 

Special Emphasis Programs 

Stale complaint 

Stale complaint rule 

Suspension 

United States Code (U.S.C.) 

Voluntary Disclosure Reporting Program 
(VDRP) 

Waivers 

Warning Notice 

Writ of certiorari 
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REVIEW QUESTIONS AND CASE PROBLEMS 


1. 


10. 


11. 
. What three elements must be proven by an EAJA applicant in order to be awarded 


13. 
14. 


What are the three types of enforcement actions that the FAA may take against an 
airman? 

What is the difference between an “administrative” and “legal” enforcement action? 
What is the name of the system that FAA inspector’s use in determining the 
appropriate action for those suspected of violating the FARs? 

In order to determine if you were involved in an accident, which federal regulation 
would you review? 

The FAA relies primarily on two orders regarding enforcement and compliance 
procedures — what are they? 

Notices of Proposed Certificate Action refer to what type of enforcement action? 
FAA inspectors substantiate their “findings” and document their actions in something 
called an EIR. What does the acronym “EIR” stand for? 

The FAA uses an EDP worksheet to determine what? 

If you appeal the FAA’s determination regarding a legal enforcement action, what 
type of judge will hear your case? Who is the judge employed by? Will there be a 
jury? 

If you do not prevail in the underlying case who do you first appeal to? What if you 
fail to prevail on the first appeal? 

What is the Equal Access to Justice Act (EAJA)? 


fees and costs? 
Under the ASRS/ASRP, is inadvertence synonymous with deliberate conduct? 
List three changes in the enforcement process that are attributable to the PBR. 
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Medical Certification 


Health is not valued till sickness comes. 


Dr Thomas Fuller, 1654-1734 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. understand the requirement to obtain and maintain a medical certificate; 

2. know the different types of medical certificates and the criteria for each; 

3. have a working knowledge of the available alternatives to obtain a medical certificate 
in the event that you are medically disqualified; 

4. recognize the severe penalties associated with falsification of medical applications; 
and 

5. realize the impact of alcohol and drug use on your medical certificate. 


INTRODUCTION 


Chapter 5 discussed the importance of operating in accordance with the FARs. This chapter 
discusses an equally significant topic. Any person exercising the privileges of an airline 
transport pilot certificate, commercial pilot certificate, private pilot certificate, recreational 
pilot certificate, flight instructor certificate (when acting as pilot in command if serving as 
a required pilot flight crewmember), flight engineer certificate, flight navigator certificate, 
student pilot certificate, or ATC certificate must hold a valid medical certificate. Mechanics 
are not required to have one. The FAA, or its predecessor agencies, has been involved 
in civil aeromedical issues since 1926; in fact, the first “Disqualifying Conditions” were 
published that year. 

Obtaining and maintaining a current medial certificate is required for those involved 
in certain aviation professions. If you are not able to obtain a medical certificate or 
have health problems that prevent you from retaining it, you will be disqualified from 
exercising your privileges. Two regulatory Parts, 61 and 67, address medical certification. 
Part 91 has regulations pertaining to drug and alcohol issues. As medical issues are critical 
for those involved in the profession, the relevant sections of Parts 61, 67, and 91 should be 
thoroughly reviewed. 

This chapter covers the various classes of certificates, standards required of each 
certificate, the process of obtaining the proper certificate, disqualifying medical conditions, 
alternatives to normal procurement, falsification issues, and drug/driving under the 
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influence (DUI) matters. We end with a checklist of items to consider in preparation for 
the aviation medical exam. 


EXCEPTIONS 


The FAA requires most persons involved in flight to hold valid medical certificates. The 
type of certificate required depends largely on the type of flight activity an individual is 
engaged in. There is no constitutional right requiring the government to issue as medical 
certificate. While the government must be fair in the issuance process due to constitutional 
concerns, the law considers flight a privilege and not a constitutional “right.” Therefore, 
these privileges are discretionary and government bodies may impose reasonable 
restrictions on those engaging in flight activity. Therefore, a pilot’s recourse, if denied a 
medical certificate, is limited to administrative appeal. 

Not all pilots are required to possess a medical certificate. Sport pilots are not required to 
hold one. All that is required of a sport pilot is possession of a current and valid US driver’s 
license. While a medical certificate is not required, a student pilot training for the Sport Pilot 
Certificate must obtain a Student Pilot Certificate prior to solo flight. This certificate may be 
issued by the local Flight Standard District Office or an FAA Designated Flight Examiner. 

Sport pilots may only exercise privileges in single-engine airplanes, gliders, lighter-than- 
air balloons or airships, gyroplanes, and a few other narrow categories. Sport pilot aircraft 
are further restricted by maximum gross takeoff weight (1,320 lb or 1,430 Ib for seaplanes); 
maximum stall speed of 51 mph (45 knots); maximum speed in level flight of 138 mph 
(120 knots); single or two-seat aircraft only; fixed or ground-adjustable propellers; and 
unpressurized cabins. Ironically, those sport pilots who have lost (revoked, withdrawn, 
or suspended) or been denied an FAA medical certificate before application for the Sport 
Pilot Certificate are not allowed to operate using their driver's license until they clear their 
airman record by having a valid third-class medical certificate issued.' Those instructing 
sport pilots, or Sport Pilot Examiners (SPEs), must maintain a current FAA flight instructor 
certificate and a valid US driver's license or an airman medical certificate. 

Likewise, glider and balloon pilots are not required to hold a medical certificate of any 
class. To be issued glider or balloon airman certificate, the applicant simply certifies that 
he or she has no known physical defect that makes him or her unable to pilot a glider or 
balloon. Therefore, mechanics, sport pilots, and glider and balloon pilots are exempted 
from the medical certificate requirements. 


TYPES OF CERTIFICATES 


As mentioned above, the type of certificate required depends on the type of activity 
engaged in. Medical certificates are categorized by the FAA by “class.” Generally, first- 
class certificates are for the airline transport pilot; second-class certificates are for the 
commercial pilot (and air traffic controllers); and third-class certificates are for the student, 
recreational, and private pilot. All airmen are required to take the same exam; the class of 
certificate simply determines what type of medical standards you will be held to. 


1 While the specific requirements for sport pilots are beyond the scope of this chapter, those interested in 
details should review 14 CFR Parts 1, 21, 43, 45, 61, 65, and 91. 
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A first-class airman medical certificate is required to exercise the privileges of an Airline 
Transport Pilot Certificate (ATP). Airline transport pilots are authorized to act as pilot-in- 
command of an aircraft in air carrier service in aircraft with a maximum gross weight over 
12,500 Ib and nine or more passenger seats. An ATP is the highest-level pilot certificate. The 
first-class period of validity depends on anumber of circumstances. A first-class certificate 
is valid for the remainder of the month of issue, plus six calendar months for operations 
if the airman is aged 40 or over on or before the date of the examination, or 12 calendar 
months if the airman has not reached the age of 40 on or before the date of examination, 
or 12 calendar months for operations requiring a second-class medical certificate, or 
24 calendar months for operations requiring a third-class medical certificate if the airman 
is aged 40 or over on or before the date of the examination, or 60 calendar months for 
operations requiring a third-class medical certificate if the airman has not reached the 
age of 40 on or before the date of examination. Although it sounds convoluted, the basic 
rule is that the younger you are, the longer the first-class certificate’s period of validity. 
In addition, a first-class examination requires an electrocardiogram every 12 months. 
Operations requiring a second- or third-class medical certificate also have a longer period 
of validity depending on the class of certificate required and the age of the holder. 

The second-class certificate is required for commercial, non-airline duties (e.g. for crop 
dusters or corporate pilots) and is valid for one year plus the remainder of the days in 
the month of examination. Those exercising the privileges of a flight engineer certificate, 
a flight navigator certificate, or employed as air traffic controllers must also maintain 
at least a second-class airman medical certificate. Much like the first-class certificate 
discussed above, a second-class medical certificate’s period of validity depends on the 
nature of use and age of the holder. A second-class certificate is valid for the remainder 
of the month of issue, plus 12 calendar months for operations requiring a second-class 
medical certificate, or 24 calendar months for operations requiring a third-class medical 
certificate if the airman is aged 40 or over on or before the date of the examination, 
or 60 calendar months for operations requiring a third-class medical certificate if the 
airman has not reached the age of 40 on or before the date of examination. 

A third-class airman medical certificate is required to exercise the privileges of a 
private pilot certificate, a recreational pilot certificate, a flight instructor certificate, or a 
student pilot certificate. A third-class medical certificate is valid for the remainder of the 
month of issue, plus 24 calendar months for operations requiring a third-class medical 
certificate if the airman is aged 40 or over on or before the date of the examination, or 
60 calendar months for operations requiring a third-class medical certificate if the airman 
has not reached the age of 40 on or before the date of examination. A third-class medical 
certificate’s period of validity depends solely on the age of the holder.” 

In summary, listed below are the three classes of airman medical certificates, identifying 
the categories of airmen certificate applicable to each class: 


1. First-class — Airline Transport Pilot. 

2. Second-class - Commercial Pilot, Flight Engineer, Flight Navigator, or Air Traffic 
Control Tower Operator (note: this category of air traffic controller does not include 
FAA employee ATC specialists). 

3. Third-class — Private Pilot, Recreational Pilot, or Student Pilot. 


2 See CFR Title 14 starting at Part 61.19 for regulations regarding duration of various certificates. 
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The following table illustrates the duration for each class of medical certificate. 








Table 6.1 Medical certificate duration guide 
If you hold And on the date of And you are conducting an | Then your medical certificate 
examination for your most operation requiring expires, for that operation, at 
recent medical certificate you the end of the last day of the 
were 
(i) A first- (A) Under 40... an airline transport pilot twelfth month after the 
class medical certificate ... month of the date of 
certificate. examination shown on the 
medical certificate 
(B) Age 40 or older ... an airline transport pilot sixth month after the month 
certificate ... of the date of examination 
shown on the medical 
certificate 
(C) Any age ... a commercial pilot certificate | twelfth month after the 
or an ATC tower operator month of the date of 
certificate examination shown on the 
medical certificate 
(D) Under 40 ... a recreational pilot certificate, | sixtieth month after the 
a private pilot certificate, a month of the date of 
flight instructor certificate examination shown on the 
(when acting as pilot in medical certificate 
command or a required 
pilot flight crewmember in 
operations other than a glider 
or balloon), a student pilot 
certificate, or a sport pilot 
certificate (when not using a 
US driver's license as medical 
qualification) 
(E) Age 40 or older ... a recreational pilot certificate, | twenty-fourth month after 























a private pilot certificate, a 
flight instructor certificate 
(when acting as pilot in 
command or a required 
pilot flight crewmember in 
operations other than a glider 
or balloon), a student pilot 
certificate, or a sport pilot 
certificate (when not using a 
US driver's license 

as medical qualification) 





the month of the date of 
examination shown on the 
medical certificate 
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Medical certificate duration guide (concluded) 





(ii) A second- 
class medical 
certificate 


(A) Any age ... 


a commercial pilot certificate 
or an ATC tower operator 
certificate 


twelfth month after the 
month of the date of 
examination shown on the 
medical certificate 





(B) Under age 40... 


a recreational pilot certificate, 
a private pilot certificate, a 
flight instructor certificate 
(when acting as pilot in 
command or a required 

pilot flight crewmember in 
operations other than a glider 
or balloon), a student pilot 
certificate, or a sport pilot 
certificate (when not using a 
US driver's license as medical 
qualification) 


sixtieth month after the 
month of the date of 
examination shown on the 
medical certificate 





(C) Age 40 or older ... 


a recreational pilot certificate, 
a private pilot certificate, a 
flight instructor certificate 
(when acting as pilot in 
command or a required 

pilot flight crewmember in 
operations other than a glider 
or balloon), a student pilot 
certificate, or a sport pilot 
certificate (when not using a 
US driver's license as medical 
qualification) 


twenty-fourth month after 
the month of the date of 
exmination shown on the 
medical certificate 





(iii) A third- 
class medical 
certificate 





(A) Under age 40... 


a recreational pilot certificate, 
a private pilot certificate, a 
flight instructor certificate 
(when acting as pilot in 
command or a required 

pilot flight crewmember in 
operations other than a glider 
or balloon), a student pilot 
certificate, or a sport pilot 
certificate (when not using a 
US driver's license as medical 
qualification) 


sixtieth month after the 
month of the date of 
examination shown on the 
medical certificate 








(B) Age 40 or older ... 





a recreational pilot certificate, 
a private pilot certificate, a 
flight instructor certificate 
(when acting as pilot in 
command or a required 

pilot flight crewmember in 
operations other than a glider 
or balloon), a student pilot 
certificate, or a sport pilot 
certificate (when not using a 
US driver's license as medical 
qualification) 





twenty-fourth month after 
the month of the date of 
examination shown on the 
medical certificate 
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REGULATORY BASIS 


The regulations regarding certification are found in CFR 14 Part 61 and 67. Part 61 
prescribes the requirements, conditions, privileges, and limitations for issuing pilot, 
flight instructor, and ground instructor certificates, ratings, and authorizations; the 
conditions under which those certificates, ratings, and authorizations are necessary; 
and the privileges and limitations of those certificates, ratings, and authorizations. Part 
67 pertains to the medical standards and certification procedures for issuing medical 
certificates for airmen and for remaining eligible for a medical certificate. Regulations 
regarding alcohol and drugs are found in CFR 14 Part 91. 


OBTAINING A CERTIFICATE 


There are no minimum or maximum ages for obtaining an airman medical certificate. Any 
applicant who is able to pass the exam may be issued a medical certificate. However, since 
16 years is the minimum age for a student pilot certificate, people under 16 are unlikely 
to have practical use for one. 

The FAA has a two-step process for determining if someone is medically fit to operate 
an aircraft. The first step begins with a physical by a doctor with training in aviation 
medicine. Prospective certificate holders are required to complete a medical history 
and undergo a physical examination by a certified Aviation Medical Examiner (AME). 
AMEs are not government physicians; they are simply FAA designees. Over 5,000 AMEs 
have been designated by the FAA to take applications, give exams for, and issue FAA 
medical certificates. The AME process is actually fairly simple. You first contact an AME 
of your choice. You can locate an AME through the FAA website, where an updated 
database is maintained, or call your local FSDO for suggestions.’ Prior to the actual 
physical, you are required to complete an FAA application called a Form 8500-8. This 
form can be completed at the doctor’s office or electronically online. The MedXPress 
system allows anyone requiring an FAA Medical Certificate or Student Pilot Medical 
Certificate to electronically complete the 8500-8. Information entered into MedXPress 
will be transmitted to the FAA and will be available for your AME to review at the 
time of your medical examination. After reviewing the medical history on Form 8500-8 
and completing the physical exam on the prospective applicant, the AME may issue a 
medical certificate, deny the application, or defer the decision to the Manager of the 
Aerospace Medical Certification Division (AMCD) or the appropriate Regional Flight Surgeon 
(RFS). The vast majority of applications are approved immediately by the AME subject 
to review by the FAA. All applications are forwarded to the AMCD whether the AME 
issues the certificate or further initial review is required by the regional flight surgeon. 
The second step of the process is a review by the FAA. Most applicants meet the FAA 
standards. However, in the event that the certificate is denied, the airman has several 
options. An airman who is medically disqualified for any reason may be considered 
by the FAA for an Authorization for Special Issuance of a Medical Certificate. For medical 
defects that are static or non-progressive in nature, a Statement of Demonstrated Ability 
(SODA) may be granted in lieu of an Authorization for Special Issuance of a Medical 
Certificate. These exceptions are explained in greater detail below. 


3 The current address for the FAA database is: http://www.faa.gov/pilots/amelocator. 
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AUTOMATIC DISQUALIFYING CONDITIONS 


Since 1926, the government, through various agencies, has restricted individuals with 
certain medical conditions from obtaining a medical certificate. Initially the disqualifying 
conditions were limited, but the list has grown over time. 

There are two categories of disqualifying conditions in medical cases. The first 
category of “specifically disqualifying conditions” is set forth in the medical regulations 
found in FAR Part 67. Once it is established that an applicant for medical certification 
has a medical history or clinical diagnosis of: diabetes mellitus requiring hypoglycemic 
medication, angina pectoris, coronary heart disease that has been treated or, if untreated, 
that has been symptomatic or clinically significant, myocardial infarction (heart attack), 
cardiac valve replacement, permanent cardiac pacemaker, heart replacement, psychosis, 
bipolar disorder, a personality disorder that is severe enough to have repeatedly 
manifested itself by overt acts, substance dependence, substance abuse, epilepsy 
(seizures), disturbance of consciousness without satisfactory explanation of cause, or 
transient loss of control of nervous system function(s) without satisfactory explanation 
of cause, he or she cannot qualify for unrestricted medical certification. 

In Part 67 cases, when the existence of a medical history or clinical diagnosis of a 
specifically disqualifying condition is beyond dispute, the NTSB has no alternative but 
to affirm the FAA’s certificate denial. If the FAA moves to dismiss a petition for review 
of a certificate denial filed by an applicant and provides indisputable evidence that the 
applicant has or has ever had a specifically disqualifying condition, the petition will be 
dismissed without a hearing. To be successful, the applicant must prove that there is 
no valid diagnosis or medical history of any of the conditions above — in other words, 
the prospective airman must establish that the condition cited by the FAA never existed 
and does not currently exist. If there is a genuine issue as to whether the specifically 
disqualifying condition cited by the FAA has ever existed, an NTSB administrative law 
judge will conduct a hearing, as outlined below, to resolve this question. 

Once the existence of a disqualifying condition is properly established, unrestricted 
medical certification cannot be obtained and any improvement in the disqualifying 
condition is immaterial. At that point, the only avenue available for medical certification 
is through the special issuance process (explained further below). If a request for special 
issuance certification is denied by the FAA, once a disqualifying condition is established, 
the only recourse available to the applicant is to later make another request for special 
issuance status to the FAA supported by evidence showing sustained medical stability 
or improvement. The special issuance process is explained in more detail below. 

The second category of medical condition that may result in a denial of unrestricted 
certification depends on an assessment of medical risk. Such conditions are not listed 
in FAR Part 67. In cases where a specifically disqualifying condition does not exist, the 
FAA may still deny unrestricted medical certification to an applicant where it is found 
that the symptoms associated with a certain disorder would make the applicant an 
unacceptable risk to air safety. In these cases, the burden of proving that the condition 
does not pose such a risk is still on the certificate applicant. The applicant must establish 
that, despite the medical condition in question, he or she is medically able to safely 
operate as an airman. As the mere existence of the alleged condition does not prohibit 
unrestricted medical certification according to Part 67, the general medical risk must 
be resolved at an evidentiary hearing before an NTSB ALJ. Here, the FAA will present 
expert medical testimony and documentary evidence to support its position that a 
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genuine medical risk exists. The certificate applicant must provide his or her own expert 
medical testimony, and any other relevant medical evidence, to show that the condition 
in question is not characterized by symptoms which pose a legitimate risk to air safety. 
The testimony of doctors and other medical experts is of great importance to certificate 
applicants attempting to meet their burden of proof in these cases. 


Appealing a Denial 


Applicants denied airmen medical certification have appeal rights. An applicant whose 
medical certification is denied may request reconsideration of the decision by the 
Manager, the FAA Aerospace Medical Certification Division, or an FAA Regional Flight 
Surgeon. If the AME simply defers issuance of a certificate, the AMCD or the RFS, as 
appropriate, will automatically review the application and inform the applicant of the 
decision. 

If the FAA denies an applicant based on a medical condition that is specifically 
disqualifying as set forth under Part 67, the denial is final and may be appealed to the 
NTSB. However, as mentioned above, the petition will be dismissed without a hearing 
if the existence of a medical history or clinical diagnosis of a specifically disqualifying 
condition is beyond dispute. The only hope in this case is that the FAA is wrong and 
the airman can prove he or she has no history or diagnosis of a Part 67 condition. 
If you believe that you are qualified for an unrestricted medical certificate, you should 
seek NTSB review of the FAA’s denial action. The NTSB has the statutory authority 
to review the FAA’s determination as to whether an individual is qualified for such 
certification, and the first and most important step in obtaining NTSB review of the FAA 
denial is to file a petition requesting review by the NTSB no later than 60 days from the 
mailing/postmark date of the FAA’s denial letter, with the Office of ALJs at the NTSB. 
The petition may be in the form of a letter. You must provide a copy of the FAA’s denial 
letter with the petition. You may, at the same time you are seeking NTSB review of the 
FAA’s denial of unrestricted medical certification, pursue special issuance certification 
from the FAA. The method to do this is discussed below. In such a case, you request that 
the NTSB hold your petition for review of the FAA denial of unrestricted certification 
in abeyance pending the outcome of a special issuance request. However, a petition for 
review of an FAA unrestricted medical certificate denial cannot be held in abeyance 
by the NTSB for more than 180 days from the date on which the FAA informed the 
applicant/petitioner of the denial of unrestricted certification. If the special issuance is 
denied, or the time period runs out, an NTSB ALJ will schedule and conduct a hearing 
on the question of the applicant’s eligibility for certification. 

If the AMCD or the RFS deny an applicant based on a medical condition that is 
not specifically disqualifying then the applicant may appeal to the Federal Air Surgeon 
(FAS). An unfavorable decision by the FAS may be then be appealed to the NTSB. An 
ALJ will schedule and conduct a hearing on the question of the applicant’s eligibility 
for certification. If the ALJ’s decision is unacceptable to the applicant or the FAA 
(under either type of denial Part 67 or nonspecific disqualification), the matter may 
be appealed to the full Board. If the full Board affirms the denial of certification, the 
applicant may seek review by a US Court of Appeals. Following an adverse decision 
by a Court of Appeals, the applicant may ask for review by the US Supreme Court. 
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However, as mentioned in Chapter 6, it is highly unlikely that the Supreme Court would 
ever grant such an appeal. 


WHEN YOU DON’T MEET THE FAA STANDARDS 
Special Issuance 


There are two courses of action available to an individual who has been denied medical 
certification by the FAA and has exhausted his or her appeal rights: special issuance and 
Settlements of Demonstrated Ability. The first alternative (through the FAA) is for an 
individual who may not meet the qualifications for unrestricted medical certification. 
At his or her discretion, the FAS may grant an Authorization for Special Issuance of 
a Medical Certificate, with a specified validity period, to an applicant who does not 
meet the established medical standards. Such authority is found in FAR Part 67.401. The 
applicant must demonstrate to the satisfaction of the FAS that the duties authorized by 
the class of medical certificate applied for can be performed without endangering public 
safety for the validity period of the Authorization. The FAS may authorize a special 
medical flight test, practical test, or medical evaluation for this purpose. Decisions on 
whether or not to grant special issuance certification (and what restrictions to impose 
on a special issuance certificate) are completely within the FAA’s jurisdiction because 
the NTSB has not been given statutory authority by Congress to grant or deny special 
issuance status. Thus, the NTSB cannot and does not accept any request for the issuance 
of a special issuance certificate or for review of an FAA denial of special issuance 
certification. Special issuance requests should be directed to the Manager of the FAA’s 
Aerospace Medical Certification Division. 

An airman medical certificate issued under the provisions of an Authorization expires 
no later than the Authorization expiration date or upon its withdrawal. You must then 
again show to the satisfaction of the FAS that the duties authorized by the class of 
medical certificate applied for can be performed without endangering public safety in 
order to obtain a new airman medical certificate/Authorization. Individuals granted an 
Authorization (or SODA — see below) must carry that documentation with them when 
exercising pilot privileges. 


AME Assisted Special Issuance 


AME Assisted Special Issuance (AASI) is a process that provides AMEs with the ability to 
reissue an airman medical certificate to an applicant who has a medical condition that 
is disqualifying under Title 14 of the Code of Federal Regulations. Under this program, 
your local AME can grant an authorization for certain conditions after an initial waiver 
from the FAA. 

The AME assisted special issuance program is not for first-time Special Issuance 
applicants. The FAA always provides the initial certification decision and grants the 
Authorization in accordance with 14 CFR Part 67.401. Once the FAA approves the 
application, the airman receives an Authorization letter accompanied by an attachment 
that specifies the information that the applicant must provide from his or her treating 
physician(s) for recertification. When airmen return for the renewal of their medical 
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certificate, they bring the authorization letter to their AME and, if the condition has 
not changed and the airmen are otherwise qualified, the AME will issue the certificate. 
Third-class medical certificates can be reissued by AMEs under the AASI process 
to applicants having a history of coronary heart disease, including: angina pectoris, 
atherectomy, brachytherapy, coronary bypass grafting, myocardial infarction, 
percutaneous transluminal angioplasty (ptca), rotoblation, stent insertion, and also for 
valve replacement. First- and second-class certificates may also be reissued under the 
AASI program. Each AASI has its own specialized clinical criteria, by which an AME 
may reissue a medical certificate to an applicant with a medical history of an initially 
disqualifying condition if he or she is otherwise qualified. 


Case 6.1 Petition of Paul H. Reder 
NTSB Order No. EA-4438 


FACTS: Paul Reder applied to the FAA for a second-class airman medical certificate. Reder 
earned his living by flying crop-duster aircraft. The FAA denied his application for a second- 
class airman medical certificate because of his history of myocardial infarction, coronary 
artery disease, cerebral aneurysms, and subarachnoid hemorrhage requiring surgical 
intervention. 

The FAA also denied Reder a special issue medical certificate even though he had not 
applied for such a certificate. Finally, the FAA told him that he could “request a review 
of [his] case by the National Transportation Safety Board.” Reder petitioned the NTSB for 
review of the FAA’s decision and the ALJ dismissed his case on the ground that the NTSB 
lacked jurisdiction to review the FAA’s denial of a special issue medical certificate. Reder 
did not appeal the ALJ’s decision to the full NTSB. He subsequently provided the FAA with 
additional medical reports and requested reconsideration of the denial of a special issue 
medical certificate. Among these additional medical reports was the recommendation of 
the AME that tested Reder, after the initial special issuance denial, that he should receive 
a special issue medical certificate. The FAA again denied Reder a special issue medical 
certificate and notified him again that if he wished “to pursue further the matter of the 
denial of [his] application for a medical certificate,” he could “within 60 days of the receipt 
of this letter, file an appeal of the denial to the National Transportation Safety Board.” Reder 
filed a petition with the NTSB seeking review of the FAA’s second denial of a special issue 
medical certificate. The NTSB ALJ dismissed his appeal on the ground that the NTSB has no 
jurisdiction to review the FAA's denial of a special issue medical certificate. Reder appealed 
the ALJ’s decision to the full Board, which dismissed his appeal. 


ISSUE: Is the decision by the FAA not to grant a special issue certificate appealable? 


HOLDING: The granting of a special issue certificate under 49 CFR section 67.19 is completely 
within the FAA Administrator’s discretion and is not appealable to the NTSB. 
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Case 6.2 Joseph Weiss, Jr. 
NTSB Docket No. SM-3980 (1992) 
Before the NTSB 


FACTS: In September 1985 (and as modified in September 1986), the FAS denied Mr Joseph 
Weiss, Jr.’s application for any class airman medical certificate on the grounds that he had 
a persisting brain disorder and an established medical history or diagnosis of psychosis. 
Weiss subsequently sought review of that denial. In March 1987, ALJ Fowler granted a 
motion to dismiss filed by the FAA Administrator. The law judge noted not only that the 
Administrator’s motion was supported by various medical reports, but also that the Weiss 
had not responded to the motion to dismiss. In August 1988, Weiss reapplied for a medical 
certificate and, shortly thereafter, was again denied certification. That denial was appealed 
to this Board, and the Administrator filed a motion for summary judgment. Weiss again 
failed to reply and did not appear at the September 1989 scheduled hearing. At that hearing, 
ALJ William R. Mullins granted the FAA’s unopposed motion and included in his decision a 
finding of fact that the petitioner had a history of closed head injury and psychosis. Weiss 
did not appeal the AUJ’s decision in a timely manner. He once again applied for a medical 
certificate and when it was denied by the FAA, he sought reconsideration. The FAA denied 
Weiss’ petition for reconsideration of his medical certificate on January 30, 1992. In March 
1992, Weiss appealed the denial of his petition for reconsideration pursuant to section 602 
of the Federal Aviation Act of 1958, as amended by the NTSB. The Administrator filed a 
motion to dismiss Weiss’ petition and it was granted by the law judge after finding that res 
judicata applied in the case. 


ISSUE: Does the doctrine of res judicata apply to those whose medical conditions have 
been the subject of prior NTSB adjudications wherein a medical history of a specifically 
disqualifying disorder has been conclusively established? 


HOLDING: The Board determined that the judicial doctrine of res judicata applied in this 
case, finding that Weiss’ failure to appear or in some fashion contest the Administrator’s 
presentation in the prior proceedings, his failure to provide good (or any) reasons for this 
behavior, and the AU’s specific finding of psychosis precluded re-litigation of the matter. 





Withdrawal of Special Issuance 


The FAA may withdraw a previously issued Authorization or SODA (discussed below) 
at any time. First, the airman will be sent a letter by the FAA stating the reason for the 
withdrawal. The airman then has a 60-day period to make a written request that the FAS 
provide a review of the decision to withdraw. The request for review may be accompanied 
by supporting medical evidence in favor of the certificate holder. Within 60 days of the 
FAA receiving the written request for review, a final written decision either affirming or 
reversing the decision to withdraw the special issuance will be issued. If the decision is 
to withdraw the special issuance, the medical certificate must be surrendered to the FAA. 
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The FAA looks at many things when deciding whether or not to withdraw an 
authorization. Some of the factors considered by the FAA that may lead to a withdrawal 
include: adverse changes or physical deterioration of an airmen’s medical condition; 
whether public safety would be endangered by failing to withdraw the Authorization; 
whether the airman has complied with the limitations associated with the Authorization; 
whether the airman has provided the necessary medical information to the federal 
air surgeon; and whether any false statements were provided in order to obtain the 
Authorization. 


Statement of Demonstrated Ability 


The second alternative is for those who have disqualifying conditions that are fixed and 
non-progressive. A “statement of demonstrated ability” (SODA) may be granted, instead 
of an Authorization, to a person whose disqualifying condition is static or non-progressive 
and who has been found capable of performing airman duties without endangering 
public safety. 

Unlike an Authorization, a SODA does not expire and authorizes a designated Examiner 
to issue a medical certificate of a specified class if the Examiner finds that the condition 
described on the SODA has not adversely changed. In granting a SODA, the FAS may 
consider the person’s operational experience and any medical facts that may affect the 
ability of the person to perform airman duties. The FAS specifies the class of medical 
certificate authorized to be issued and may state on the SODA, as well as any medical 
certificate based upon it, any operational limitation needed for safety. The surgeon can also 
condition the SODA on compliance with a statement of functional limitations issued to the 
applicant in coordination with the Director of Flight Standards or the Director’s designee. 

A person who has been granted a SODA under the special issuance section of Part 67 
based on a special medical flight or practical test need not take the test again during later 
medical examinations unless the FAS determines or has reason to believe that the physical 
deficiency has or may have degraded to such a degree as to require another special 
medical flight test or practical test. SODAs do not expire, yet one previously granted 
may be withdrawn, at the discretion of the FAA, at any time for the same reasons as an 
Authorization may be withdrawn. The FAA follows the same procedures in withdrawing 
a SODA as those used in withdrawing an Authorization. 

Individuals granted an Authorization or SODA must always carry the documentation 
showing the issuance with them when exercising pilot privileges. 


SPECIAL ISSUANCE AND 
ANTIDEPRESSANT MEDICATIONS 


In April 2010, the FAA announced a new policy allowing pilots to fly while taking certain 
approved antidepressant medications for the treatment of mild to moderate depression, 
provided they had been stable on the medication for at least 12 months.’ Pilots just 


4 The four original medications the FAA allows are Fluoxetine (Prozac), Sertraline (Zoloft), Citalopram 
(Celexa), and Escitalopram (Lexapro). 
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beginning treatment with antidepressants cannot fly during the 12-month stabilization 
period. The FAA also issued a six-month “amnesty” period in which pilots could share 
any previously non-disclosed diagnosis of depression or the use of the four approved 
antidepressants without threat of an enforcement action. This amnesty provision was 
new for the FAA. In the past, the process described further in this chapter regarding 
falsification was strictly followed. 

The prior policy required pilots to discontinue all use of antidepressant medications for 
a period of at least three months and obtain a statement from a psychiatrist stating that 
they no longer had any symptoms of mental illness that would cause disqualification. The 
former policy effectively left pilots in a dilemma whereby they could seek appropriate 
treatment and lose the ability to fly, forego treatment and fly, or seek non-disclosed 
treatment and fly, thereby falsifying Form 8500-8. 

The FAA established an application protocol under the new policy that considers five 
basic areas: the actual diagnosis; the specific drugs being taken (which must be one of 
the four listed); any unacceptable diagnosis/symptoms; psychiatric status; and required 
reports and consultations. Regarding diagnosis, the FAA stated that consideration would 
be given to those suffering from “mild to moderate” depressive orders. Therefore, those 
whose diagnosis cannot be placed in the category of “mild to moderate” will not be 
considered. In addition, pilots taking the listed medications allowed for conditions other 
than the depressive disorders will not be considered. Effectively this means that if a listed 
medication is being administered for a disorder outside the scope of a mild to moderate 
“depressive disorder,” the medication cannot be used for another type of disorder without 
fear of disqualification. 

Applicants who have a history of shock therapy or who have been prescribed additional 
drugs in conjunction with antidepressant medications in order to maintain psychiatric 
control will not qualify for this special issuance procedure. Those who have a history 
of psychosis, suicidal ideations, and are being treated with multiple antidepressant 
medications are considered as long as none of the diagnosis or symptoms is present at the 
time of the application for the special issuance. 

In order for the airman to qualify, three conditions must be met: first, the symptoms of 
the psychiatric condition must be treatable by one of the listed medications; second, the 
applicant must be ona stable dosage of the medication for 12 months prior to certification; 
and, third, the applicant must display no significant side-effects from the prescription. 

In order to take advantage of the new policy, pilots are required to supply the following 
reports and consultations: 


1. consultation status and follow-up reports from a treating psychiatrist (a medical 
doctor is required) attesting to and describing the pilot’s diagnosis, length and course 
of treatment, dosage of the antidepressant medication taken, and any side-effects 
from the antidepressant that the applicant takes or has taken in the past; 

2. a written statement describing the applicant’s history of antidepressant use and 
mental health status; 

3. results of neurocognitive psychological tests; and 

4. an evaluation and written report from a Human Intervention and Motivation Study 
(HIMS)-trained Aviation Medical Examiner who has reviewed the above items and 
recommends a special issuance medical certificate. HIMS doctors have been trained 
in alcohol and drug assistance programs. 
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Pilots taking the named antidepressants under the new FAA policy are required to be 
examined by an FAA-certified doctor at least annually and by a psychiatrist every six 
months. Pilots applying for first- or second-class certification who fly for a Part 121 or 
Part 135 carrier must obtain a letter from airline management (the chief pilot or designee) 
attesting to the pilot’s competence, interaction with crew, and disposition. These letters 
are required to be provided to the FAA on a quarterly basis for the duration of the special 
issuance Authorization. While the new policy is limited, it allows pilots with a history of 
mild to moderate depression to continuing flying. 


CHANGES IN HEALTH 


It is ultimately the airman’s responsibility to determine fitness for flight. If a pilot with 
an unexpired medical certificate succumbs with a new medical condition or an existing 
condition worsens to the extent that he or she no longer meets the 14 CFR §67 (specific 
disqualifying conditions) medical requirements, then he or she must not fly until the 
problem is resolved. 

In addition, 14 CFR §61.53 specifically prohibits the exercising of pilot-in-command 
privileges while the airman has a known medical “deficiency” that prevents him or 
her from meeting medical certificate requirements. The actions required depend on the 
severity of the problem or condition. The pertinent regulation does not actually define the 
term “deficiency.” If the pilot, or his or her doctor, believes that the condition allows him or 
her to meet the medical standards, he or she may continue flying. However, the condition 
needs to be reported on Form 8500-8 at the time of the next medical examination. While 
Part 67 gives direct guidance, Part 61.53 requires a determination based on the actual 
circumstances at hand. It states, in the relevant part, that a person who holds a current 
medical certificate issued under Part 67: 


shall not act as pilot in command, or in any other capacity as a required pilot flight crewmember, 
while that person: 


a. Knows or has reason to know of any medical condition that would make the person unable to 
meet the requirements for the medical certificate necessary for the pilot operation; or 


b. Is taking medication or receiving other treatment for a medical condition that results in the 
person being unable to meet the requirements for the medical certificate necessary for the pilot 
operation. 


At some point in their lives, most persons suffer from physical troubles to various 
degrees. A minor condition such as a sinus infection, the flu, headache, or a broken limb 
may require nothing more than time off to heal before resuming flight privileges. These 
types of problems or issues do not need to be reported to the FAA. All that is required is 
a good faith determination that the airman is fit to fly and that any medication he or she 
is taking for the condition (including over-the-counter remedies) will not affect his or 
her senses or judgment to the extent that he or she is not able to meet the requirements 
of his or her certificate. 

For issues involving drugs or alcohol, see below. The rules regarding these substances 
are different depending on the nature of legal or administrative charge. 
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FALSIFICATION 


Falsification of medical FAA Form 8500 may lead to very serious consequences.” The 
relevant regulation states, in part: 


§67.403 Applications, certificates, logbooks, reports, and records: Falsification, reproduction, or 
alteration; incorrect statements. 


(a) No person may make or cause to be made — 


(1) A fraudulent or intentionally false statement on any application for a medical certificate ... 
under this part; 


A O 


(b) The commission by any person of an act prohibited 
under paragraph (a) of this section is a basis for — 


(1) Suspending or revoking all airman, ground instructor, and medical certificates and ratings 
held by that person; 


A O 


If a pilot fails to report physician visits or medications that have been prescribed on Form 
8500-8, the FAA’s reaction is swift and severe. An Emergency Order of Revocation is issued 
requiring the pilot to immediately return all of his or her certificates to the FAA. The airman 
then has to follow an expensive and time-consuming appeals process to regain them. 

Title 14 CFR 67.403 expressly prohibits falsification of the Airman Medical Application. 
Those who possess the skills and discipline to become pilots are generally people of integrity, 
people who would not normally think of themselves as dishonest. Still, fear can lead to 
unwise decisions. Even though most conditions can be certified, the loss-of-medical concern 
has prompted some pilots to be less than truthful on Form 8500-8. The numbers regarding 
falsification are troubling. In a study of every fatal accident between 1993 and 2003, FAA 
researchers found toxicological evidence that nearly 10 percent of the 4,143 pilots in the 
study had a serious medical condition. Of these, only 22 percent had been reported on the 
Airman Medical Application form. An NTSB review of more than 20,000 aviation accidents 
since 1995 found 327 accidents in which impairment, incapacitation, or a medical condition 
were identified as causes or factors. Just to be clear, there is no “gray area” on matters of 
medical certification. Form 8500-8 is a legal document. It must be complete: skipping Block 
17 on Form 8500-8, which asks about medications, will simply cause delays. Neither the 
AME nor the FAA’s Aerospace Medical Certification Division can process an incomplete 
form. If the FAA has reason to believe that omissions on Form 8500-8 were intentional, it 
may refer the matter to the Department for Justice for criminal prosecution. Criminal cases 
may result in incarceration for a period of up to five years and civil fines of up to $250,000. 


5 Falsification is diligently pursued by the DOT Office of Inspector General. For a current list of actions 
prosecuted, see the Office of Inspector General’s website. 
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A final warning — a “cover-up” will simply not work. Form 8500-8 allows the FAA to 
search the National Driver's Registry for violations involving alcohol or illegal drugs. 
Failing to disclose a conviction, or administrative action, relating to driving under the 
influence of alcohol will put you at risk for sanctions that are much worse than those 
associated with reporting such violations. 


Case 6.3 United States of America v. James M. Culliton, 328 F.3d 1074 (2003) 
US Court of Appeals, Ninth Circuit 


FACTS: James Culliton was a lawyer, a pilot, and a former inspector for the FAA. In August 
1995, he reclined in a chair that broke, causing him to hit his head against a credenza. After 
the accident, he sought treatment from various health professionals for a variety of medical 
issues. For almost two years after the accident, he complained of decreased vision in the 
right eye, occasional double vision, dizziness, nausea, persistent headaches, difficulty with 
concentration, personality-type changes, and anxiety attack symptoms. He brought a personal 
injury lawsuit against three defendants responsible for manufacturing and retailing the chair 
that broke, alleging it was defective. Several of the named defendants settled. One of the 
defendants asserted a defense of insurance fraud and refused to settle. As the case progressed, 
the case was referred to the California Department of Insurance for further investigation due 
to alleged inconsistent statements on Culliton’s FAA Form 8500. Although the Department 
decided that it would not bring a fraud action, it referred the case to the US Attorney’s Office 
for possible federal prosecution under 18 U.S.C. §1001. The statute provides in relevant part: 


[W]hoever, in any matter within the jurisdiction of the executive, legislative, or judicial branch of 
the Government of the US, knowingly and willfully — (1) falsifies, conceals, or covers up by any trick, 
scheme, or device a material fact; (2) makes any materially false, fictitious, or fraudulent statement 
or representation; or (3) makes or uses any false writing or document knowing the same to contain 
any materially false, fictitious, or fraudulent statement or entry; shall be fined under this title or 
imprisoned not more than 5 years, or both. 


The origin of the government’s prosecution occurred in June 1997 when Culliton answered 
“No” to three questions contained on FAA Form 8500-8, although he had sought medical 
treatment for dizziness, vision problems, and anxiety symptoms. A jury convicted Culliton of 
knowingly providing false statements to a federal agency in violation of 18 U.S.C. §1001 and 
the court imposed a fine of $5,000. Culliton appealed his case to the Ninth Circuit. 


ISSUE: Are the questions on FAA Form 8500-8 “fundamentally ambiguous” so that an answer 
to them cannot form the basis for perjury simply because the FAA and the applicant might 
have different interpretations? 


HOLDING: Among other findings, the Court held that questions on Form 8500-8 required by 
the FAA for pilot certification, asking whether an applicant had ever had history of dizziness, 
vision trouble, or mental disorders, were not fundamentally ambiguous, and therefore the 
defendant’s false answers could properly form the basis of criminal prosecution for making 
false statements to a federal government agency. 
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DUI OR DRUG ISSUES 


The FAA looks very closely at issues involving suspected alcohol or drug abuse. 
However, the basic FAA medical examination does not include a blood test, test for 
alcohol, or drugs. The urine test that you will be given when you apply for a medical 
certificate is a simple screening test for kidney disease and diabetes. Research shows 
that drug use is actually quite uncommon among pilots and controllers. Approximately 
0.06 percent of pilots and air traffic controllers test positive for drug use. 

Air traffic controllers and professional pilots are required to submit to regular 
random drug testing. Federal law requires that pilots be tested for five types of drugs: 
marijuana, opiates (such as morphine, heroin, and their derivatives), amphetamines, 
methamphetamines, and phencyclidine (PCP). Controllers are subject to a variety of 
drug-screening tests. “Reasonable suspicion” tests are given to air traffic controllers 
who are suspected of using prohibited substances. Federal policy requires that 
someone, such as a controller’s supervisor, observe an employee engaging in “conduct 
or appearance” suggesting drug or alcohol use prior to the test. This, of course, is a 
very vague and broad standard that can lead to abuse. Controllers and other aviation 
employees may also be subject to testing that occurs immediately after an accident or 
incident. This post-incident testing usually depends on the nature and circumstances 
surrounding the particular accident or incident. Lastly, once an FAA employee has 
tested positive for drugs, he or she will be obliged to return to duty screening and 
follow-up screening. Employees who have successfully passed return to duty tests will 
be subject to very frequent and random testing. Follow-up testing can last for up to five 
years under current Department of Transportation policies. 


What Must You Report? 


We have already discussed the situation where your health changes between FAA 
physicals. As outlined above, you are not required to report health changes before your 
next physical; however, you are required to report certain drug or alcohol convictions and 
related administrative proceedings and any conviction or administrative proceeding, 
including the revocation, suspension, cancellation, or denial of a license to operate a 
motor vehicle related to the operation of a motor vehicle while under the influence, 
impaired by, or intoxicated by drugs or alcohol.° You must report these convictions if 
you have a medical certificate, regardless of whether you are currently flying or not. 
You are required to provide written notification to the FAA listing: (1) your name, 
address, date of birth, and airman certificate number; (2) the type of violation that 
resulted in the conviction or the administrative action; (3) the date of the conviction or 
administrative action; (4) the state that holds the record of conviction or administrative 
action; and (5) a statement of whether the motor vehicle action that resulted from the 
same incident or arose out of the same factual circumstances related to a previously 
reported motor vehicle action. You must provide this report to the FAA Civil Aviation 
Security Division in Oklahoma City, Oklahoma. You must take this action within 
60 days of the “motor vehicle action.” This means within 60 days of a conviction or 
60 day of a license suspension, revocation, or cancellation. Many states have provisions 


6 14 CFR §61.15. 


154 FOUNDATIONS OF AVIATION LAW 


where your driver's license is immediately suspended or revoked prior to any criminal 
proceedings occurring. Make sure to report administrative suspensions, cancellations, 
or revocations of your driving privileges before the expiration of the 60-day period. 
You must send notification for the administrative suspension, then send a second 
notification if the motor vehicle alcohol-related offense results in a conviction. The 
FAA will treat the administrative action and subsequent alcohol-related conviction 
as one incident. Be very careful regarding these dates. The FAA has a zero-tolerance 
policy regarding late reporting. If you fail to abide by the regulation, the FAA may 
immediately suspend or revoke any certificates or ratings you currently hold and/or 
may prevent you from applying for additional ratings or certificates for a period of one 
year after the motor vehicle action. 

The FAA closely scrutinizes multiple convictions or suspensions regarding the 
operation of a motor vehicle. If you have two separate accidents or incidents, within 
three years, involving motor vehicles and drugs or alcohol, the FAA may deny your 
application for any certificate, rating, or authorization and may suspend or revoke any 
certificates, ratings, or authorizations currently held for up to one year after the date of 
the last motor vehicle action.” 


Other Drug or Alcohol Issues 


Keep in mind that the mandatory reporting requirements discussed above pertain 
alcohol or drug infractions involving the operation of a motor vehicle and the 
requirement to report such infractions within 60 days. This excludes the requirement 
to report many alcohol or drug-related issues prior to your next medical examination. 
However, Form 8500-8 is much more broad and will require you to report all other 
convictions during your next scheduled medical examination. The section below 
describes in detail the questions you will be asked on your medical application and 
will give you insight in to what the FAA’s protocol is. 

Other regulations pertain to alcohol and drugs. A conviction for the violation of 
any federal or state statute relating to the growing, processing, manufacture, sale, 
disposition, possession, transportation, or importation of narcotic drugs, marijuana, or 
depressant or stimulant drugs and/or substances is grounds for denying or revoking any 
certificates or ratings you have or hope to obtain.® Part 91.19 pertains to using an aircraft 
to carry narcotic drugs, marijuana, and depressant or stimulant drugs or substances. 
Part 91.17 pertains to flight crew use of alcohol and/or drugs as well as the carriage of 
intoxicated passengers. 


7 Ibid. 
8 Ibid. 
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ITEMS TO CONSIDER BEFORE YOUR 
MEDICAL EXAM 


We end with a checklist of items to consider in preparation for your aviation medical 
exam. The selection of a competent AME is perhaps your most important consideration. 
Most metropolitan areas have multiple certified medical examiners. You should contact 
other pilots and solicit opinions about your options. Look for an AME who is a pilot 
and who intimately understands medical certification process. Look for a physician 
with a low- to moderate-level practice who will take the time to make any necessary 
communications to assist with your certification. Most importantly, find out if the AME 
displays an active and real interest in assisting airmen to obtain medical certification. 

Relax and remember that there are three potential possibilities regarding your 
examination. The first possibility, and best outcome, is issuance. Statistically this occurs 
most often. The second possibility is a deferral. If this happens, your AME is deferring 
the decision whether or not to grant your certificate to the FAA’s regional flight surgeon. 
A wise, client-oriented AME may often prevent this by making a call to the FAA prior to 
deciding to defer. This is why selecting a competent and patient-oriented AME is often 
critical. The last possibility, and worst outcome, is a denial. As outlined above, denials 
occur when it is obvious that a pilot does not meet FAR Part 67 requirements. This occurs, 
but not very often. Most medical examinations are successful and result in the issuance 
of a medical certificate. 

If you have a Part 67 disqualifying medical condition when your next physical is due, 
itis almost always best to allow your medical certificate to lapse. If the condition resolves, 
bring appropriate medical record documentation from your treating physician and give 
it to your AME after noting the treatment on the front of the Form 8500-08 application. 
As discussed prior, a denial is not always the end; there are alternate processes to obtain 
a certificate and the FAA may eventually issue one. 

Bring all appropriate documentation to the physical examination. If you have seen a 
medical practitioner for any reason since your last examination, you will need to document 
this information. You can simply bring accurate notes as long as the information is correct 
— you do not need to bring actual medical records unless you have a Part 67 issue. You 
should also bring eyeglasses, contact lenses, or hearing aids because you will need them 
for the vision and hearing portion of the examination. Form 8500-08 requires you to report 
any and all medications you are taking, whether prescription or not. Non-prescription 
healthcare or nutritional supplements are not reportable. 

Be well rested for your examination and make sure that you forego meals with lots 
of sugar, stimulants (including caffeine, tobacco, and medications) for eight hours prior 
to the examination. While you do not have to fast, you want to make sure that the 
urinalyis does not give erroneous indications regarding diabetes. If you are required to 
have an electrocardiogram (EKG or ECG), avoiding stimulants decreases the possibility 
of a false reading. Many medicines may change the results of this test. An ECG is done 
to check the general health of your heart and is required for your first examination 
after age 35 and annually after age 40 (for first-class medical certificates). Lastly, if you 
already have a certificate, you should schedule your appointment early in the month 
in which your certificate is supposed to lapse. This will allow ample time in case any 
issues arise. 
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Form 8500-8 Questions 


You will be required to answer many questions and give a declaration regarding the 
truth of your answers. These questions may be of a sensitive nature. However, you 
must answer them honestly and completely. A few of the questions asked include 
item 13, which states: “Has Your FAA Airman Medical Certificate Ever Been Denied, 
Suspended, or Revoked?” The AME will not issue a medical certificate to an applicant 
who has checked yes. The only exceptions are if the applicant presents written evidence 
from the FAA that he or she was subsequently medically certificated or the AME 
obtains authorization to issue a certificate from an FAA regional medical office. Item 
18 has many subparts. In addition to medical issues, you will be asked about your 
history of arrests, convictions, or administrative actions. Item 18(v) is focused on issues 
regarding your driving privileges. If yes is checked on item 18(v), you will have to 
describe the arrest(s), conviction(s), and/or administrative action(s) in the explanations 
box and include the alcohol or drug offense for which you were arrested, convicted, 
or the type of administrative action involved (e.g. attendance at an educational or 
rehabilitation program in lieu of conviction; license denial, suspension, cancellation, 
or revocation for refusal to be tested; educational safe driving program for multiple 
speeding convictions; etc.); the name of the state or other jurisdiction involved; and the 
date of the arrest, conviction, and/or administrative action. For all first-time reports of 
arrest(s), conviction(s), and/or administrative action(s), the AME is required to do the 
following prior to issuing an airman medical certificate: 


1. obtain a detailed history of the applicant’s alcohol use, the circumstances surrounding 
all alcohol-related incidents (include those reported in item 18(v) and any others that 
may have occurred); 

2. obtain copies of all court records and arrest reports related to the event(s) if the 
incident(s) occurred within the five years prior to the exam. This includes copies of 
relevant military records if the incidents occurred while the applicant was a member 
of the US armed forces (includes military court records, records of non-judicial 
punishment, and military substance abuse records); 

3. forward the court records, arrest reports, and any military records to the AMCD; and 

4. advise the applicant that the reporting of alcohol or drug offenses (i.e. motor vehicle 
violation) on the history part of the medical application does not relieve the airman 
of responsibility to report each motor vehicle action to the FAA within 60 days of the 
occurrence to the FAA’s Security and Investigations Division. 


The AME must defer certification to the FAA for any of the following: 


1. inability to obtain and review the court and arrest records within 14 days of the date 
of the exam; 

2. any arrest, conviction, and/or administrative action for which the applicant registers 
a blood alcohol level of 0.15 or higher; 
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3. any arrest, conviction, and/or administrative action for which the applicant refused 
blood alcohol testing; 

4. any arrest, conviction, and/or administrative action within the preceding two years 
accompanied by another arrest, conviction, or administrative action regardless of 
when the arrest, conviction, or administrative action occurred; 

5. a total of three arrest(s), conviction(s), and/or administrative action(s) within a 
lifetime; 

6. a total of two arrest(s), conviction(s), and/or administrative action(s) within the 
preceding 10 years. 


If the applicant is deferred, the FAA will require the applicant to provide a detailed 
personal statement regarding his or her past and present patterns of alcohol or drug 
use, a complete copy of his or her current driving record in any state that he or she 
has held a driver’s license in the last 10 years, and copies of any court records and 
arrest reports related to the event(s) that have not already been provided to the AME. 
This includes copies of the relevant military records if any event occurred while the 
applicant was a member of the US armed forces. “Relevant military records” means 
military court records, records of non-judicial punishment, and military substance 
abuse records. The FAA will also require the applicant to obtain, at his or her expense, 
a substance abuse evaluation from an addiction psychologist/psychiatrist familiar with 
aviation standards. 

The questions you will be required to answer go well beyond traffic and DUI 
issues. Item 18(w) requires the applicant to report any other non-traffic convictions 
(e.g. assault, battery, public intoxication, and robbery). You must name the charge for 
which convicted, the date of the conviction, and copies of the court documents.’ 


NEW LEGISLATION 


Just prior to the publication of this text, the PBR was signed into law. This requires the 
FAA’s medical certification process, standards, and forms to be reviewed. The medical 
certification process is now supposed to provide a more fair evaluation of an individual’s 
medical status. This review and implementation process should result in a more fair and 
less confusing application process. However, much like the enforcement action process 
outlined in Chapter 5, it still remains to be seen if the FAA actually effectively implements 
Congress’ mandate. 

Obtaining and maintaining your medical certificate is obviously critical for aviation 
professionals as well as those who fly as a hobby. In the next section we consider aviation 
accidents, criminal law, and labor issues. 


9 You need to provide these documents only if you have them available. 
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TERMS AND CONCEPTS 


Aerospace Medical Certification Division 
(AMCD) 
Airline Transport Pilot Certificate (ATP) 
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Department of Transportation Office of 
the Inspector General (OIG) 
Disqualifying Condition 


AME Assisted Special Issuance Federal Air Surgeon (FAS) 

Authorization for Special Issuance of a Regional Flight Surgeon (RFS) 
Medical Certificate (Authorization) Sport Pilot Certificate 

Aviation Medical Examiner (AME) Sport Pilot Examiners (SPE) 

CFR Title 14 Part 61 Statement of Demonstrated Ability 

CFR Title 14 Part 67 (SODA) 


Student Pilot Certificate 


REVIEW QUESTIONS AND CASE PROBLEMS 


1. Which FAR lists the specific disqualifying conditions? 

2. Name three specific disqualifying conditions. 

3. Are you required to obtain a medical certificate to train for a Sport Pilot Certificate? 

4. Assume that you had an FAA medical certificate (any class). The certificate was 
then suspended. May you fly as a sport pilot without obtaining at least a third-class 
medical certificate? 

5. List the different classes of medical certificates. What class must an air transport pilot 
maintain? An air traffic controller? A private pilot? 

6. The FAA has a two-step process to obtain a medical certificate. What are the steps? 

7. What is a special issuance medical certificate? How do you obtain one? 

8. What is aSODA? How is this different from a special issuance? 

9. You have been denied your medical certificate because of a specific disqualifying 
condition. What is the process if you wish to appeal the FAA’s denial? 

10. What are the two courses of action available to you after the FAA has denied your 
certificate and you have exhausted administrative appeal rights? 

11. If your health changes to the point where you cannot fly, do you have to notify the 
FAA immediately? 

12. You have entered some incorrect information on FAA Form 8500-8. What are the 
potential consequences? 

13. You have a few drinks, decide to drive, and are stopped by a police officer after a 
party. They cite you for driving under the influence of alcohol. List the process you 
must follow in reporting this information to the FAA. 

14. 


Regarding question 13, how many days do you have to report the infraction? 


PART III 
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Aviation Accident Law 


Trouble in the air is very rare. It is hitting the ground that causes it. 


Amelia Earhart, 1897-1937 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. have a basic understanding of tort (personal injury) law; 

2. be able to explain the difference between intentional, negligent, and strict liability 
torts; 

3. understand the difference between public and private sector liability; 

4. understand the difference between domestic and international airline accident 
liability; 

5. have a basic knowledge of tort law as applied to aviation. 


INTRODUCTION 


Before focusing on aviation accidents, it is necessary undertake a more thorough review 
of material first presented in Chapter 3 regarding injury, or “tort,” law. When people are 
injured because of the actions of others, the law recognizes a right to seek compensation, 
or damages, for the injury. A tort is simply a wrong that the law recognizes as grounds for 
a civil law suit. Tort law is personal injury law. The purpose of tort law is to compensate 
injured parties for the damages suffered and to discourage others from committing the 
same harms. In the next chapter we will review aviation criminal law. This chapter, 
however, deals exclusively with civil wrongs and civil remedies. 

Torts are classified into three general categories. Which category a tort is placed in 
depends on the actions of the “tortfeasor” (the person or entity that causes the injury). 
If the person intended to cause harm or was reasonably certain that harm would result, 
the tort falls into the intentional tort category. A negligent tort occurs when the tortfeasor 
acts unreasonably and injury results. A negligent tortfeasor doesn’t intend to cause harm, 
nor is he or she reasonably certain that harm could result because of his or her action — 
the action and resultant harm could be said to be an accident. Strict liability wrongs do 
not depend on the degree of carefulness by the defendant, but are established when a 
particular action causes damage. 

The law of torts is derived from a combination of common law principles (created 
by judges) and statutory law (passed by legislatures). Tort law is primarily state law. 
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Until 1938, the Supreme Court permitted the federal courts to craft their own body of 
common law.! In 1938, the Supreme Court held that federal courts exercising diversity 
jurisdiction had to use all of the same substantive laws as the courts of the states in 
which they were located.” This holding put an end to “federal general common law.” 
Two basic categories of federal common law remain. The first is in areas where Congress 
has specifically given the courts power to develop common law such as admiralty law, 
antitrust, bankruptcy law, interstate commerce, and civil rights law. The second is areas 
where federal law is necessary to protect “uniquely federal” interests. 

Whether or not a prospective plaintiff can prevail in a lawsuit depends on whether or 
not he or she is able to prove all of the specific elements of a particular tort. An element 
is a fact, or set of facts, relative to a particular “cause of action” that must all be proven. 
If a plaintiff fails to prove any one element of his or her claim, the specific cause of action 
(for instance negligence) the claim will fail. We will start by taking a closer at the basic 
categories of tort law before moving on to aviation-related torts. 


Case 7.1 Erie v. Tompkins, 304 U.S. 64 (1938) 
US Supreme Court 


FACTS: Tompkins suffered personal injuries when struck by an Erie Railroad freight train in 
Pennsylvania while walking on a footpath next to the tracks. He was a citizen of Pennsylvania 
and the Erie Railroad Company was incorporated in New York. He filed a lawsuit in diversity 
in the Federal District Court in New York, alleging that he was legally on the property and that 
Erie Railroad’s negligence in the operation or maintenance of the train caused the accident. 
Erie denied liability for the accident and claimed that Pennsylvania law should apply. Under 
Pennsylvania law, persons using pathways adjacent to railways were trespassers and the 
railroad would not be liable for Tompkins’ injuries unless its actions were intentional and 
reckless. Tompkins denied that such a rule existed in Pennsylvania and asserted that the 
railroad’s duty and liability should be determined according to federal common law. Under 
federal common law, Erie owed a duty of ordinary care to pedestrians and would be liable to 
Tompkins if Tompkins could show ordinary negligence. The trial court believed that federal 
common law should apply and Tompkins won at trial. The Circuit Court of Appeals affirmed 
the trial court’s ruling. Erie appealed and the Supreme Court granted review. 


ISSUE: Do federal courts, except in matters governed by the Constitution or Acts of Congress, 
have the judicial power to create general federal common law when hearing state law 
claims under diversity jurisdiction? 


HOLDING: In diversity cases, federal courts must apply state common law and statutory law. 
There is no federal general common law. 





1 Swift v. Tyson, 41 U.S. 1 (1842). 
2 Erie v. Tompkins, 304 U.S. 64 (1938) (over-ruling Swift v. Tyson). 
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Intentional Torts 


As mentioned above, an intentional tort is a deliberate or intentional act that causes 
another harm. The injured party must prove that the tortfeasor acted with substantial 
certainty that the injury would result. Basically, the person causing the harm must have 
been aware that his or her actions could lead to a particular injurious result. There 
are many different types of intentional torts. Some of the most common intentional 
tort causes of action are assault, battery, intentional infliction of emotional distress, 
trespass, defamation, and false imprisonment. While a comprehensive review of torts 
is well beyond the scope of this text, we will examine the torts of assault, battery, and 
intentional infliction of emotional distress in the next few paragraphs so that you have 
a basic understanding of intentional tort law. 

Assault is defined in most jurisdictions as the reasonable and imminent fear of harmful 
or offensive contact. It does not require physical contact; words that threaten physical 
harm may be classified as an assault. Battery is closely related to assault. Unlike assault, 
battery requires a harmful or offensive physical contact. Distinguishing between assault 
and battery is relatively easy. Assume that John threatens Sam with physical harm. 
A reasonable person would be fearful of John’s threats. John has assaulted Sam. Battery 
has not been committed. Because there is no actual physical contact, proving harm, or 
damages, in an assault case may be difficult. The person alleging assault must show that 
he or she has suffered damages that may be emotional or psychological in nature. Now 
assume that John actually strikes Sam. Battery has occurred. John will still need to prove 
physical and/or emotional damages to prevail. Keep in mind that intention to harm is not 
required. It is the intention to commit the act that causes the harm that is relevant. Assault 
is emotional distress suffered because of a reasonable apprehension of eminent physical 
harm. Battery is the actual physical harm. 

The tort of intentional infliction of emotional distress is difficult to prove. The common 
law tort of assault did not allow plaintiffs to recover for their injuries when the threat 
of harm was not imminent. Intentional infliction of emotional distress fills the void ina 
case where a future threat of harm does not constitute assault, but does cause emotional 
harm. The injured party must prove the following elements: (1) the defendant acted 
intentionally or recklessly; (2) the defendant’s conduct was extreme and outrageous; 
and (3) the conduct alleged caused severe emotional distress. The intent element does 
not require that the purpose of the act was to cause emotional distress. A reckless 
disregard that emotional distress will occur is sufficient. Extreme and outrageous 
conduct can be proven by showing that the behavior was “so outrageous in character, 
and so extreme in degree, as to go beyond all possible bounds of decency, and to be 
regarded as atrocious, and utterly intolerable in a civilized community.”* The conduct 
must be more than malicious and intentional; having hurt feelings is not sufficient. The 
emotional distress must be “severe.” The intensity and the duration of the emotional 
distress determine whether it is severe. A mental disorder, or physical manifestation 
of the distress, documented by a mental health professional is required to prevail on a 
claim of intentional infliction of emotional distress. As with all legal causes of action, 
a defendant has numerous defenses that apply to intentional torts. Among these are 
consent, self-defense, defense of others, the statute of limitations, defense of property, 
necessity and justification. 


3 Restatement (Second) of Torts, section 46, comment d (1965). 
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Negligence 


Very few people intend to harm others. Therefore, the vast majority of torts are accidents. 
The tort of negligence involves harm caused by carelessness, not intentional harm. 
Negligence originated as a distinct tort in the mid-nineteenth century. The philosophy 
of negligence law is that that people should exercise reasonable care and consider how 
their daily actions and activities may foreseeably cause harm to others. As discussed in 
Chapter 3, four elements must be established in every negligence case: duty, breach of 
duty, causation, and damages. As each state has different doctrines regarding the common 
law tort of negligence, we will speak in general terms in further defining the elements. 

We do not operate in a society where someone, other than the injured person, is 
always responsible for the harm or damages suffered by another. However, we do hold 
people who act unreasonably accountable for acts that harm others. We only do this if 
the law recognizes a obligation to act in a certain way. The problem lies in setting an 
acceptable balance. 

The first element that must be proven ina negligence case, duty, is the legal obligation to 
protect another person from harm. Duty is usually established by foreseeability of harm. 
The standard of care is the degree of discretion and care required of an individual who is 
under a duty of care. The standard of care required is that of a reasonably prudent person. 
This standard is an objective one. Therefore, we all have a general common law duty to 
act as an objective reasonable person would when faced with the same situation. A child’s 
standard of care is determined by a reasonable child of the same age, experience, and 
intelligence. The standard of care of a physically disabled persons is that of a reasonable 
person with the same abilities. In certain professions the standard of care is determined 
by the conduct of a reasonable professional in the same field. Duties can be established 
through law or regulation. Whether a duty exists, or not, is a question of law that a judge 
will determine. Breach of duty occurs when someone acts unreasonably in light of the 
foreseeable risk associated with his or her conduct. 

Causation is actually composed of two prongs: actual cause and proximate cause. 
Lawyers must demonstrate both to prove the causation element. Actual causation is 
often called “factual causation” or “causation in fact.” It is determined by the “but for” 
test. Ask yourself whether “but for” the action, would the result have happened? If 
the answer is “no,” then actual or causation in fact is present. For example, but for 
pilot error, would the accident have occurred? If the answer is no, the first prong of 
causation has been met. Once a party has proven that the actions of the other party 
caused his or her injuries, the second prong, proximate cause, must be determined. 
Proximate cause is also often called legal causation. It is not a question of fact for the 
jury to determine, but one of law and policy decided by a judge. It is used to determine 
if an act is close enough to the harm in the “chain of events” to hold someone legally 
responsible for the harm. The most common test of proximate or legal causation under 
the US system is foreseeability. When determining foreseeability, judges try and decide 
whether a reasonably objective person would foresee potential harm occurring because 
of his or her action. If the “reasonable man” would foresee such harm, proximate cause 
exists; if not, the negligence element of causation cannot be proven. The idea of legal 
causation is to prevent society from becoming the insurer of all accidents. Requiring 
legal causation in negligence cases avoids the real danger of a defendant being exposed 
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to “liability in an indeterminate amount for an indeterminate time to an indeterminate 
class,” according to Justice Cardozo.* 

The last element a party must prove in a negligence case is damages. Damages refer 
to a legally recognizable form of harm. Among the types of damages that the injured 
party may recover are: lost wages, loss of earnings capacity, pain and suffering, loss of 
consortium, emotional trauma, and reasonable medical expenses. A successful party can 
recover both past and future expected losses. Punitive damages, while rarely awarded, 
are available in especially egregious cases. They are imposed to punish the wrongdoer 
and act as a deterrent against similar activities. All torts (with the exception of “per se” 
torts) require the element of damages. 


Special Negligence Doctrines 

Several of the special negligence doctrines we learned about in Chapter 3 are relevant 
to aviation accident cases. Remember, negligence per se refers to violation of a regulation 
or law meant to protect the public, such as an FAR. Unlike the ordinary negligence 
case, a plaintiff alleging negligence per se need not prove the standard of care owed as 
the regulation or statute establishes it. Violation of a regulation or law is automatically 
considered negligent. In other words, duty and breach of duty are already established 
using the negligence per se doctrine and the focus of the lawsuit shifts to causation and 
damages. The judge makes the determination of whether a particular regulation or statute 
applies based on: (1) whether the law was designed to prevent the type of harm that 
occurred; and (2) whether the law was meant to protect the class of persons that were 
harmed. If the negligence plaintiff is actually the type of person that the law was trying 
to protect and suffered the injury that the law was designed to prevent, negligence per se 
is applicable. As with all torts and tort causes of action, there are numerous defenses to 
negligence per se. This doctrine is often attempted in aviation accident cases. 


Case 7.2 Catchings v. City of Glendale, 154 Ariz. 420 (1987) 
Arizona Court of Appeals 


FACTS: On June 13, 1977, a Cessna 172 attempted to go around at Glendale Airport in 
Arizona. The plane flew past the end of the runway and crashed. All three people in the 
plane were killed. The trial against the City of Glendale commenced and the jury returned a 
verdict in favor of the city. On appeal, the appellants complained, among other things, that 


the trial court improperly failed to instruct the jury on the doctrine of negligence per se. 


ISSUE: Is a negligence per se jury instruction warranted if the FAR in question is not 
mandatory? 


HOLDING: Negligence per se applies when there has been a violation of a specific 
requirement of a law or an ordinance. As the FAR in question contains no mandatory 
language, a negligence per se jury instruction was not warranted. 





4 Ultramares Corporation v Touche, 174 N.E. 441, 444 (1932) (Justice Benjamin Cardozo was well known for his 
significant contributions to the development of American common law). 
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Res Ipsa Loquitur 
Res ipsa loquitur is another doctrine we discussed that applies to cases, including airplane 
or helicopter accidents, when there is little doubt that the defendant is at fault. For 
example, airplanes don’t collide with each other or terrain in the absence of negligence. 
Res ipsa loquitur shifts the burden of proof to the defendant by effectively stating that “this 
type of accident doesn’t happen unless there’s negligence.” For res ipsa loquitur to apply, 
a plaintiff must prove three things: (1) the accident is not the type that happens in the 
absence of negligence; (2) the defendant had exclusive control of the instrumentality that 
caused the injury; and (3) the plaintiff did nothing to contribute to his or her injuries. This 
is a legal question. In order to use res ipsa loquitur, a lawyer must prove all three elements 
to the satisfaction of a judge. Commercial air travel is statistically the safest form of travel, 
the airline has exclusive control of the airplane, and passengers have no control over the 
aircraft; therefore, the required res ipsa loquitur elements are aptly met. The doctrine is 
well suited for aviation accident cases involving airlines when pilot error is at issue. It has 
been used in cases of severe turbulence casing injuries, collisions, and slip and fall cases. 
Depending on the jurisdiction, there are three views of how res ipsa loquitur is applied. 
The majority view is that a permissible inference of negligence is created. An inference 
is not a presumption. The inference is rebuttable and a plaintiff cannot obtain a directed 
verdict solely based upon this doctrine.” This view is akin to circumstantial evidence of 
negligence. However, a jury may agree or disagree that negligence occurred. 


Negligence Defenses 

Defendants assert many defenses to negligence causes of action. Even when a defendant 
has breached an established duty or standard of care, the plaintiff must prove the 
remaining elements of actual and proximate causation as well as damages. If all elements 
are not proven, the judge may award the defendant a directed verdict. This means that 
the plaintiff's case is found to be legally insufficient and the judge terminates the case in 
favor of the defendant. 

Defendants often allege contributory negligence, comparative negligence, or 
assumption of risk. Contributory negligence is the minority rule. In states applying 
contributory negligence, a plaintiff is barred from recovering for his or her injuries if he 
or she contributed in any way to them. Under these systems, if the jury decides that the 
defendant is 99.99 percent at fault and the plaintiff is .01 percent at fault, the plaintiff 
recovers nothing. At the time of publication, only four states apply a form of contributory 
negligence due to its extreme consequences. 

Comparative negligence actually comes in two forms: pure and partial. In pure 
comparative states, the plaintiff is awarded damages minus his or her percentage 
fault. Therefore, if the plaintiff was 20 percent at fault and the defendant (or collective 
defendants) 80 percent at fault, and total damages were $100,000, the plaintiff would 
collect 80 percent of his or her damages or $80,000. In partial comparative jurisdictions, 
the plaintiff must be less than 50 percent responsible in order to collect any damages. If 
the plaintiff is 51 percent responsible, he or she receives nothing; if he or she is 49 percent 
responsible, he or she is awarded 51 percent of the damages. If a jury determines that 
the fault is equal, or 50 percent/50 percent exactly, the partial jurisdictions are split as to 
whether there will be any recovery at all. 


5 California law is the minority position. Under California law, res ipsa loquitur may raise a rebuttable presumption 
and in the absence of contradictory facts may be the basis for a directed verdict in favor of a plaintiff. 
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Assumption of Risk 
This doctrine says that if a person is actually aware of a particular risk and knowingly and 
voluntarily decides to encounter it, that person is responsible for taking that risk. Anyone 
who has ever participated in a dangerous physical activity was likely required to sign a 
written release. These releases are meant to satisfy assumption of risk elements. Along with 
contributory negligence, assumption of risk has traditionally existed as a complete defense to 
negligence. The public policy behind this defense is that people who freely and voluntarily 
engage in known risky conduct should not be able to sue those responsible for the experience. 
Other defenses include the statute of limitations, last clear chance, and superseding cause. 
Proving such matters may completely void liability even where the defendant was negligent. 


Strict Liability 


Strict liability means liability without a finding of fault (such as negligence). In these cases 
all that has to be proved is causation. If the defendant caused the plaintiff's damages, then 
the defendant is responsible as a matter of law. Strict liability applies to situations that 
courts consider to be inherently dangerous as well as to products. 

Strict liability tort law is meant to act as a deterrent and to discourage reckless behavior 
and needless loss. This doctrine forces potential defendants to take every possible precaution 
to safeguard the public. The doctrine began with the case of Rylands v. Fletcher in 1868 and 
evolved to the point where strict liability is imposed on activities that are so inherently 
dangerous that they give rise to liability without regard to fault because the activity: 
(1) involves serious potential harm to persons or property; (2) involves a high degree of risk 
that cannot be completely guarded against by the exercise of reasonable care; or (3) is not 
commonly performed in the community or under the circumstances. Some examples are 
fireworks and munitions factories, nuclear plants, and keepers of wild animals. 

California was the first state to adopt strict tort liability for products.° At the time of 
writing, some form of strict product liability had been adopted in all but five states. Since 
California decided the Greenman case in 1963, strict liability has had a major impact on 
product litigation. Causation must still be proven when asserting strict liability theories. 
In other words, injured parties have to prove that the product caused the harm, but 
do not have to prove exactly how the manufacturer was careless. Prospective plaintiffs 
include purchasers of the product, injured guests, bystanders, and others with no direct 
contractual relationship with the product. 

Product liability laws vary greatly from one state to another. Some states hold that 
a manufacturer is strictly liable if the product was unreasonably dangerous for use by 
the average or ordinary product consumer. In other states a manufacturer may be held 
strictly liable if the product fails to perform as safely as an ordinary customer would 
expect when using the product as intended (or in a reasonably foreseeable manner). 
Strict liability may result because of design defects, manufacturing defects, or failure 
to properly warn consumers. Design defects cases are those where it is alleged that an 
entire product line or model is defective due to product design. Manufacturing defect 
cases are those in which a single product is flawed due to fabrication or manufacture. 
Failure to warn cases are those in which there is either a total failure to warn of dangers 
or a lack of adequate warnings and/or instructions. 


6 Greenman v. Yuba Power Products, 59 Cal. 2d 57, 377 P.2d 897 (1963). 
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Aircraft and aviation parts manufacturers cannot escape immunity from strict liability 
suits by asserting that they followed applicable FARs. Courts have held that the FARs 
are merely the minimum safety standard that a manufacturer has to follow. The aviation 
product liability laws in most states are the exact same ones that apply to all other products. 

Although the plaintiff does not have to prove fault in strict liability cases, the defendant 
can still raise numerous defenses. Common law defenses include absence of fault, 
assumption of risk, product misuse, commonly known danger, and knowledgeable user 
(where a particular danger is commonly known by certain users of the product). There 
are also several statutory defenses that are often asserted in these cases, including the 
statute of limitations, and three, as we will see below, commonly used in aviation cases: 
government contractor defense, federal preemption, and statutes of repose. We now move 
into aviation-specific tort law issues. 


AVIATION TORT LAW 
Federal Government Liability 


Sovereign immunity is a legal doctrine in which the sovereign government cannot commit a 
legal wrong. Therefore, unless sovereign immunity is waived, the government is immune 
from civil suits. This doctrine applies to the state as well as federal government.’ The US 
has waived sovereign immunity to a limited extent through the Federal Tort Claims and 
Tucker Acts. The Federal Tort Claims Act (FTCA) waives immunity in limited circumstances 
if a federal employee was negligent and caused damages.* The Tucker Act waives immunity 
over claims arising out of contracts to which the federal government is a party. As state 
doctrines vary and federal sovereign immunity is more frequently implicated in aviation 
matters, this section of the text will focus on federal government liability. 


The Federal Tort Claims Act 

As mentioned above, the FTCA is the statute by which the US authorizes tort suits to 
be brought against itself. It wasn’t until 1946 that Congress passed the FTCA. With 
exceptions, it made the US liable: 


for injury or loss of property, or personal injury or death caused by the negligent or wrongful 
act or omission of any employee of the government while acting within the scope of his office or 
employment, under circumstances where the United States, if a private person would be liable 
to the claimant in accordance with the law of the place where the act or omission occurred.” 


Therefore, subject to some significant exceptions, the FTCA makes the US liable for the 
torts of its employees to the extent that private employers are liable under state law for 
the tortious activity of their employees. 

Three major exceptions under which the US may not be held liable, even in circumstances 
where a private person could be held liable under state law, are the Feres doctrine, which 
prohibits suits by military personnel for injuries sustained incident to service; the discretionary 


7 Hans v. Louisiana, 134 U.S. 1 (1890) (sovereign immunity applies to the state as well as federal government); 
however, city, county, and municipal governments do not have sovereign immunity and are not immune from suit. 
8 28 U.S.C. §§1346(b), 2671-80. 

9 28 U.S.C. §1346(b). 
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function exception, which makes the US immune from the acts or omissions of its employees 
that involve policy decisions; and the intentional tort exception, which prevents lawsuits against 
the US for assault and battery, among other intentional torts, unless they are committed by 
federal law enforcement or investigative officials. Each of these major exceptions is discussed 
further below. Some other exceptions include the following: the US may not be held liable in 
accordance with state law imposing strict liability;'° it may not be held liable for interest on 
amounts awarded prior to judgment or for punitive damages;"' for the act or omission of an 
employee exercising due care in the execution of an invalid statute or regulation; for claims 
arising out of combatant activities; or for claims arising in a foreign country." 


FTCA Procedure 

When filing a claim against a government agency such as the FAA for an employee's 
negligence, strict administrative guidelines must be met. Prior to filing suit under the FTCA 
against the FAA alleging negligence, a person must present his or her claim to the FAA.“ 
There is a two-year statute of limitations on filing the claim.” This means that you must 
file the claim within two years of the incident giving rise to the claim. If, within six months 
after receiving a claim, the FAA mails a denial of the claim to the plaintiff, he or she then has 
six months to file suit in the Federal District Court.'° No period of limitations applies to a 
plaintiff if the FAA fails to deny the claim within six months after receiving his or her claim.” 
FTCA lawsuits are tried to a judge without a jury.’ Attorneys who represent clients under 
the FTCA may not charge more than 25 percent of a court award or a settlement made after 
the suit is filed, or more than 20 percent of a settlement made by the agency before the suit 
is filed.” 

Government employees, such as air traffic controllers, are not personally liable for their 
on-the-job negligence as long as it was within the course and scope of their employment. 
Once the Attorney acting for the US certifies that the employee was acting in the course 
and scope of his or her employment, the employee’s name will be replaced on the court 
pleadings and the US will be substituted as a defendant.” The US government will pay 
any damages awarded. 


The Feres Doctrine 

In Feres v. US,” the Supreme Court unanimously held that although the FTCA contains 
no explicit exclusion for injuries sustained by military personnel incident to service, 
such an exclusion results from construing the FTCA “to fit, so far as will comport with 
its words, into the entire statutory scheme of remedies against the government to make 


10 The requirement in 28 U.S.C. §1346(b) that liability be based on a “negligent or wrongful act or omission” 
has been interpreted to prevent strict liability. See Dalehite v. US, 346 U.S. 15, 44-45 (1953). 

11 28 U.S.C. §2674. 

12 28 U.S.C. §2680. 

13 Although the US is not liable for claims arising in a foreign country, certain federal statutes give several 
federal agencies the authority to compensate victims of torts committed by federal employees in foreign 
countries. Examples are 22 U.S.C. §§1475(5), 2269(f), 2269-1 (Department of State), and 10 U.S.C. §§2733, 2734 
(Department of Defense). 

14 28 U.S.C. §2675. 

15 28 U.S.C. §2401. 

16 28 U.S.C. §§2401, 2675. 

17 Pascale v. US, 998 F.2d 186 (3d Cir. 1993). 

18 28 U.S.C. §2402. 

19 28 U.S.C. §2678. 

20 28 U.S.C. §2679(d)(1). 

21 340 U.S. 135 (1950). 


170 FOUNDATIONS OF AVIATION LAW 


a workable, consistent and equitable whole.”” In Stencel Aero Engineering Corp. v. US, 
the Supreme Court identified three rationales as the foundation for the Feres doctrine:™ 


First, the relationship between the Government and members of its Armed Forces is 
“distinctively federal in character,” ... it would make little sense to have the Government’s 
liability to members of the Armed Services depend on the fortuity of where the soldier 
happened to be stationed at the time of the injury. 


Second, the Veterans’ Benefits Act establishes as a substitute for tort liability, a statutory 
“no fault” compensation scheme which provides generous pensions to injured servicemen, 
without regard to any negligence attributable to the Government. 


A third factor was given in US v. Brown, 348 U.S. 110, 112 (1954), namely: “The peculiar 
and special relationship of the soldier to his superiors, the effects of the maintenance 
of such suits on discipline, and the extreme results that might obtain if suits under the 
Tort Claims Act were allowed for negligent orders given or negligent acts committed in 
the course of military duty.” 

Accordingly, under Feres, a US military pilot would not be able to recover damages 
in a negligence suit against the US for the alleged negligent activities of an FAA, or 
military, air traffic controller. This does not mean that injured soldiers or their heirs 
cannot sue others who may have contributed to a military aircraft accident. For example, 
if a defect in the design of the aircraft contributed to the accident, the soldier can still sue 
the aircraft’s manufacturer. The manufacturer may be able to assert legal defenses of its 
own, such as the “government contractor defense,” discussed below — however, his or 
her suit will not be barred by the Feres doctrine. 





Case 7.3 U.S. v. Johnson, 481 U.S. 681 (1987) 


US Supreme Court 


FACTS: Lieutenant Commander Johnson was a helicopter pilot for the US Coast Guard. In 
the early morning of January 7, 1982, a distress call was received. Johnson and his crew 
were dispatched to search for the vessel making the call. Johnson requested assistance 
from the FAA air traffic controllers. The helicopter crashed into the side of a mountain on 
the island of Molokai. The entire helicopter crew was killed in the crash. Johnson’s wife 
received compensation for her husband’s death pursuant to the Veterans’ Benefits Act. She 
also filed suit in the US District Court pursuant to the FTCA. Her complaint alleged that the 
FAA controllers negligently caused her husband’s death. The government filed a motion to 
dismiss, asserting that because Johnson was killed during the course of his military duties, 
his wife could not recover damages from the US. The District Court agreed and dismissed 


22 Ibid., 139. 
23 431 U.S. 666, 671-72 (1977). 
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the complaint, relying on the Feres doctrine. The Court of Appeals reversed the lower court 
decision, distinguishing Feres from cases in which negligence is alleged on the part of a 
government employee, such as a civilian air traffic controller employed by the FAA, who is 
not a member of the military. 


ISSUE: Does Feres v. US, 340 U.S. 135, (1950) bar an action under the FTCA on behalf of 
a service member killed during the course of an activity incident to service where the 
complaint alleges negligence on the part of civilian employees of the federal government? 


HOLDING: The Feres doctrine bars an FTCA action on behalf of a service member killed 
during an activity incident to service, even if the alleged negligence is by a civilian employee 
of the federal government. 





The Discretionary Function Exception 

The discretionary function exception is the most significant exception to government 
liability provided for in the FTCA. This exception immunizes the US from claims “based 
upon the exercise or performance or the failure to exercise or perform a discretionary 
function.”™ It precludes liability even if a federal employee acted negligently in the 
performance or nonperformance of his discretionary duty. The Supreme Court has stated 
that the discretion protected by the exception: 


is the discretion of the executive or administrator to act according to one’s judgment of the best 
course ... It ... includes more than the initiation of programs and activities. It also includes 
determinations made by executives or administrators in establishing plans, specifications or 
schedules of operations. Where there is room for policy judgment and decision there is discretion. 
It necessarily follows that acts of subordinates in carrying out the operations of government in 
accordance with official directions cannot be actionable.” 


In US v. Varig Airlines, victims of airplane accidents alleged that the FAA had acted 
negligently in certifying certain airplanes for operation.** The FAA had established a 
program of “spot-checking” manufacturers’ compliance with minimum safety standards, 
then had certified certain airplanes involved in accidents without inspecting them. The 
Supreme Court, applying the principles it had established in Dalehite, held that: 


the FAA has determined that a program of “spot-checking” manufacturers’ compliance with 
minimum safety standards best accommodates the goal of air transportation safety and the 
reality of finite agency resources. Judicial intervention in such decision making through 
private tort suits would require the courts to “second-guess” the political, social, and economic 
judgments of an agency exercising its regulatory function ... It follows that the acts of FAA 
employees in executing the “spot-check” program in accordance with agency directives are 
protected by the discretionary function exception as well ... The FAA employees who conducted 


24 28 U.S.C. §2680(a). 
25  Dalehite v. US, 346 U.S. 15, 34-36 (1953). 
26 467 U.S. 797 (1984). 
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compliance reviews of the aircraft involved in this case were specifically empowered to make 
policy judgments.” 


The discretionary function exception thus applies to decisions based on policy, whether 
made at the policy or planning level, on the one hand, or at the operational level, on the 
other. Determining whether it applies at the operational level is sometimes a difficult 
task. The courts have universally held that an air traffic controller's error never falls 
within the discretionary function exception. It doesn’t matter whether the air traffic 
error pertained to a specific rule covered in the 7110.65 (the controller’s rulebook) or 
was entirely left to the controller’s judgment. If a controller’s error caused the accident, 
the FAA can be sued for negligence. Government employees, including controllers, are 
held to the same standard as private citizens — that is, they must exercise the ordinary 
degree of care of the reasonably prudent air traffic controller, etc. On the other hand, 
claims based on the failure to promulgate safety rules and regulations resulting 
from aviation accidents, failure to inspect aircraft or enforce regulations, negligent 
certification, revocation or failure to renew certificates, airspace design, establishment 
and maintenance of airspace, and misleading aeronautical maps or charts have been 
held to be discretionary functions and therefore barred. Determining whether an act 
by the government is a discretionary function is often a fact-intensive inquiry. The next 
exception is much more straightforward. 


Case 7.4 Baxley v. US, 767 F.2d 1095 (1985) 
US Court of Appeals, Fourth Circuit 


FACTS: Carmen Baxley, the surviving spouse of Alan Baxley, filed an FTCA action alleging 
that the FAA failed to properly regulate a type of aircraft known as an ultralight and that 
her husband was killed as a result of structural defects in the ultralight he was flying. 
The government filed a motion to dismiss on the grounds that the action was barred by 
the discretionary function exception of the FTCA. The trial court (District Court) granted the 


government’s motion and dismissed Baxley’s claim on the ground that the FAA’s decision 
not to regulate and inspect the safety of ultralight aircraft was a discretionary decision; 
therefore, under the FTCA, the claim was barred. 


ISSUE: Can the FAA be held liable under the FTCA for failing to regulate ultralight aircraft? 


HOLDING: The FAA was making a policy decision in determining the extent to which it would 
regulate ultralight aircraft and it was an exercise of an FAA discretionary function for which 
the government could not be held liable under the FTCA. 





27 Ibid., 820. 
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Case 7.5 Ingham v Eastern Air Lines, Inc., 373 F.2d 227 (1967) 
US Court of Appeals, Second Circuit 


FACTS: On the evening of November 30, 1962, Eastern Air Lines Flight 512 crashed while 
attempting to land on Runway 4 Right at Idlewild International Airport (now Kennedy 
International Airport). At the time of the accident, there was swirling ground fog. Numerous 
separate actions were filed in the District Court against Eastern Air Lines and against the US 
under the FTCA, 28 U.S.C. § 1346(b). The asserted liability of the government was based 
upon claims that poor visibility was a factor in the crash along with the failure of air traffic 
controllers to provide accurate weather information. The trial court (District Court), sitting 
without a jury, held that the accident had occurred because of the concurrent negligence of 
behalf of Eastern Air Lines and the government. An appeal followed. 


ISSUE: Is the reporting of weather changes to incoming flights by air traffic controllers a 
discretionary function? 


HOLDING: The decision by the federal government to establish and operate an ATC system 
was a policy decision that was the exercise of “discretion” at the planning level and could 
not serve as the basis of liability; however, once a decision was made to operate the tower, 
air traffic controllers had no discretion to operate it negligently. At the time of the accident, 
the air traffic rule in question required the controller to report “subsequent changes, as 
necessary.” Failure to follow air traffic rules could not be viewed as the failure to perform a 
discretionary function or duty. 





Intentional Tort Exception 

The intentional tort exception provides that the FTCA does not apply to claims arising 
out of assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of 
process, libel, slander, misrepresentation, deceit, or interference with contract rights.” 
However, the US may be held liable for any of the first six torts in the previous list if 
committed by an “investigative or law enforcement officer of the US Government.” The 
FTCA makes the government liable only for torts committed by an employee while acting 
“within the scope of his office or employment.”” Off-duty employees are not in the course 
and scope of employment. 


State Law Issues 


Subject to preemption, as discussed more fully below, tort law is regulated by the individual 
states.°° Aviation accident law is a complex blend of state, federal, and international law 


28 28 U.S.C. §2680(h); see also Jablonski v. US, 712 F.2d 391, 395 (9th Cir. 1983) (the public policy behind the 
intentional tort exception is to “insulate the government from liability” for torts that it was “powerless to 
prevent”). 

29 28 U.S.C. §1346(b). 

30 Erie v. Tompkins, 304 U.S. 64 (1938); A.R.S. §28-8208. 
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(when dealing with international accidents). Aviation cases often involve various theories 
of liability interconnected with all of these jurisdictional considerations. 

In most cases there are multiple defendants to choose from as well as alternative forums 
where a trial may be held. Most claims arising from accidents involve legal theories (often 
called “causes of action”) of negligence and/or product liability. Sometimes it is possible 
to establish the standard of care through federal or state regulations using the doctrine 
of negligence per se.*' Often these accidents are catastrophic. In such cases, the doctrine 
of res ipsa loquitur may be asserted because proving negligence is difficult when little 
evidence survives the crash. Potential defendants include air traffic controllers, flight 
service specialists, airports, aircraft maintenance providers, pilots, airlines, fixed-base 
operators, flight training facilities, aircraft and parts manufacturers, aircraft sellers, and 
others. Defendants may be public or private sector employees and entities. 

Thorough investigation and analysis is vital in determining prospective defendants, 
possible legal theories, and potential forums where the case may be heard. While it is 
beyond the scope of this text to thoroughly analyze all of the intricacies and implications 
of aviation accident law, many of the relevant topics are touched upon in the following 


pages. 


Sovereign Immunity 

States, as well as their political subdivisions such as counties and municipalities, may 
operate airports. If an airport or aviation interest is overseen or owned by the state or one 
of the various state subdivisions, they may be sued in the event of an aviation accident. 
States, as well as the federal government, have sovereign immunity. This means that 
states are immune from tort liability in aviation accident cases unless they agree to waive 
this immunity. 

Some states have enacted laws that give municipal corporations and counties 
immunity from liability in connection with airport operations. Other states hold counties 
and municipalities liable for negligence in the operation of airports where the action 
is “proprietary,” but immune where the operation is deemed to be “governmental in 
nature.” Still other states have laws that classify the operation of county and municipal 
airports as a private or proprietary function rather than a government function and 
provide that a county or municipality can be liable for negligence. Each state’s law must 
be individually analyzed to determine if any form of immunity prevents suits against a 
state or its political subdivisions. 

Many states have acts modeled after the FTCA that waive the states’ tort liability in 
certain cases. However, the actual laws vary significantly from state to state. Illustrative 
examples are the statutes enacted by the Arizona legislature entitled “Actions Against 
Public Entities or Public Employees.”*” According to this act: 


12-820.01. Absolute immunity 


A. A public entity shall not be liable for acts and omissions of its employees constituting either 
of the following: 


31 As an example, Arizona has a series of statutes that regulate the operation of aircraft. These regulations 
include, among other things, flying under the influence of drugs or alcohol, careless operation, low-level flying, 
and dropping objects from aircraft. For further information, see A.R.S. §§28-8271 through 12-8292. 

32 A.R.S. §§12-820 through 12-826. 
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1. The exercise of a judicial or legislative function. 


2. The exercise of an administrative function involving the determination of fundamental 
governmental policy. 


B. The determination of a fundamental governmental policy involves the exercise of discretion 
and shall include, but is not limited to: 


1. A determination of whether to seek or whether to provide the resources necessary for any 
of the following: 


(a) The purchase of equipment. 

(b) The construction or maintenance of facilities. 
(c) The hiring of personnel. 

(d) The provision of governmental services. 


2. A determination of whether and how to spend existing resources, including those allocated 
for equipment, facilities and personnel. 


3. The licensing and regulation of any profession or occupation. 


4. The establishment, implementation and enforcement of minimum safety standards for 
light rail transit systems. 


Arizona’s statute, while different than the FTCA, provides immunity for decisions 
regarding “exercise of an administrative function involving the determination of 
fundamental governmental policy.” This is very similar, in interpretation and effect, to 
the FTCA’s discretionary function exception. Therefore, state, county, and municipal 
employees may be sued for their negligent day-to-day operational activities. 


Claim Notices 

States often have statutes that require potential plaintiffs to provide them, and their 
political subdivisions, with a special form of notice prior to engaging in litigation. Private 
litigants do not require this notice. A typical Notice of Claim statute requires the injured 
party to present the claim against the state, municipal, or county entity with a set number 
of days from the occurrence. There is usually a short period for the governmental entity 
to respond. If the entity does not respond within the allocated period, the litigant must 
sue before the municipal statute of limitation expires. Usually, the statute of limitations 
in such cases is much shorter than a normal lawsuit against a private sector defendant. 
Arizona, for instance, requires a lawsuit to be brought within one year of the accident. 
Airplane and helicopter accident victims alleging state claims must be very careful and 
strictly comply with claim notice statutes. If a prospective litigant fails to strictly follow 
the notice of claim statute, he or she is barred from pursuing his or her claims. As a result, 
injured plaintiffs may have their claims barred without reaching the merits of their case. 
Airline claim notices are discussed below. 
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Statutes of Limitation 

There are strict time limits for people bringing a legal action for aviation personal injury 
and product liability lawsuits. These time limits are called statutes of limitations because 
they are created by statutes and limit the time in which a lawsuit can be brought. If you 
fail to file a lawsuit within the time provided by the particular statute of limitation that 
applies to your case, you will be barred forever from making the claim or claims. The 
period in which to file a lawsuit, or statute of limitation, depends on the type of claim. 
Some states provide for a two-year statute of limitations for personal injury actions, but 
there are other statutes that may significantly shorten this time in certain types of claims. 
For instance, the time period in which to bring a product liability claim may be more less 
than the period in which to bring a negligence action. The “time-clock” usually starts 
running from the date of the accident or injury, but not always. In certain circumstances 
the period may be extended. Failure to bring claims within the statute of limitations 
period will, most often, result in the claims being completely barred. For information on 
the statute regarding a federal claim, see the information above on the FTCA. Attempts by 
airlines to impose private statutes of limitation are discussed below. 


Product Liability 

Many aviation accidents involve product liability concerns. Aircraft makers and aircraft 
part manufacturers are required to ensure that their products are designed properly and 
are free of manufacturing defects. A product liability claim based on negligence focuses 
on the quality of the conduct of the maker or seller of the product, while a strict product 
liability claim focuses on the quality of the product itself. 

Product liability law has been used in manufacturing defect cases involving defective 
component parts, failing to properly install controls, improper fabrication (poor welds), 
failing to install parts, and failing to properly inspect the aircraft. Manufacturers may 
also be held liable for negligent design of the aircraft and component parts. In defective 
design cases the claim is that the product functioned as it was designed (there was no 
manufacturing defect), yet the design was faulty. Product liability claims may be based 
on negligence or strict liability. 

As discussed above, the forum state’s product liability laws will be applied in these 
cases.” The majority position is that a strict liability action cannot be brought where the 
only damage is to the product itself. Therefore, in ajurisdiction following the majority rule, 
where the only damages alleged are the loss of an aircraft, recovery is not possible under 
a strict liability theory.* A few states have enacted a “government standards defense” 
law enabling a defendant whose product complied with government safety standards to 
avoid liability or to establish a presumption that its product was not defective. 

Advocates for consumers and aviation plaintiffs’ attorneys favor strong product 
liability law as necessary to provide a strong incentive for the manufacture of safe aircraft. 
Aircraft manufacturers and their insurers, on the other hand, contend that many product 
liability judgments are unwarranted or excessive and that national uniformity in product 
liability law is needed. Therefore, they favor replacing the 50 state product liability laws 
with one federal law. 


33 Along with select state statutes, most states have adopted section 402A of the Restatement (Second) of Torts, 
which provides for strict tort liability for injuries caused by defective products including aircraft. 

34 But see Alaskan Oil, Inc. v. Central Flying Service, Inc., 975 F.2d. 533 (8th Cir. 1992) (applying the minority rule 
to allow recovery for the loss of an aircraft). 


CHAPTER 7 + AVIATION ACCIDENT LAW AT 


The Government Contractor Defense 

There are times when state product claims against private sector manufacturers will be, 
in effect, preempted. In Boyle v. United Technologies Corp.,*° the Supreme Court held that 
“uniquely federal interests” in the government’s procurement of equipment require that 
a government contractor defense be available in certain cases. Boyle was a suit by the father 
of a Marine who had been killed incident to service in a helicopter accident, allegedly 
caused by the helicopter’s having been defectively designed. Manufacturers in product 
liability cases alleging design defects often assert the government contractor defense. 
As discussed above, design defect cases are brought under state law. In these cases the 
plaintiff alleges that his or her injuries were caused because the manufacturer failed to 
use the safest feasible design for the product. Using the government contractor defense, 
the manufacturer asserts that it manufactured the product pursuant to a government 
contract and that the design it used was required by contract specifications. In Boyle, the 
Supreme Court held that, notwithstanding state law, “federal common law” requires 
that the government contractor defense be available in certain cases. The Court felt 
that the imposition of liability on government contractors would directly affect the 
terms of government contracts: either the contractor would decline to manufacture the 
design specified by the government or it would raise its price. In some cases, however, 
the state-imposed duty of care will not conflict with the federal contract, as where a 
federal officer orders, by model number, a quantity of stock items that happen to have 
an existing design defect not specified by the government contract. In such cases, the 
government contractor defense would not be available as the item was not designed to 
strict government specifications. The Court ruled: 


Liability for design defects in military equipment cannot be imposed, pursuant to state law, 
when (1) the United States approved reasonably precise specifications; (2) the equipment 
conformed to those specifications; and (3) the supplier warned the United States about the 
dangers in the use of the equipment that were known to the supplier but not to the United 
States. The first two of these conditions assure that the suit is within the area where the policy 
of the “discretionary function” would be frustrated — i.e., they assure that the design feature 
in question was considered by a Government officer, and not merely by the contractor itself. 
The third condition is necessary because, in its absence, the displacement of state tort law 
would create some incentive for the manufacturer to withhold knowledge of risks ... [thereby] 
cutting off information highly relevant to the discretionary decision.” 


Boyle stands for the proposition that not every entity can avail itself of the government 
contractor defense. Simply performing a contract is insufficient to preempt state tort 
law. In determining whether or not immunity should be afforded to federal contractors 
faced with a state tort, the court requires a contractor to prove three things: (1) the 
government approved reasonably precise product specifications; (2) the product 
complied with those government specifications; and (3) the contractor warned the 
government about product dangers that were known only to the contractor and not 
the US. If all three prongs of the test are met, state tort claims against a contractor are 
barred as a matter of federal common law. 


35 487 U.S. 500 (1988). 
36 Ibid., 512. 
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The cases that followed Boyle reinforced that the key element in establishing the 
government contractor defense is control. In order to successfully assert the defense, 
entities must demonstrate, in addition to the test above, that the government actively 
dictated the exact specifications with which the manufacturer was required to comply. 
If the government simply rubberstamped an existing product or stock design, the 
government contractor defense is not applicable. 


Case 7.6 Getz v. Boeing, 654 F.3d. 852 (2011) 
US Court of Appeals, Ninth Circuit 


FACTS: A military helicopter crashed in Afghanistan due to engine malfunction. Eight service 
personnel were killed and 14 were severely injured. The victims and their heirs sued various 
companies that designed, assembled, manufactured, inspected, tested, and sold the 
helicopter. The District Court granted summary judgment for the defendants, ruling that 
the defendants were protected from liability by the government contractor defense. The 
plaintiffs appealed. 


ISSUE: If the US approved reasonably precise specifications of a helicopter engine control 
system, but did not approve all specifications, can the contractors avail themselves of the 
government contractor defense? 


HOLDING: When contractor discretion was limited to “implementation” of specific design 
requirements contained within approved specifications, the government contractor 
defense will apply. 





Federal Preemption 

While tort law traditionally the purview of the individual states, there are cases in 
which state law will be preempted. The courts have recognized three types of federal 
preemption: conflict preemption, express preemption, and implied preemption. In 
determining whether preemption exists, courts are guided by a presumption against 
preemption if the federal law in question regulates an area that has been traditionally 
regulated by the states. 

Conflict preemption occurs when a state law conflicts with a federal law.” This is 
because of the constitution’s supremacy clause. The test for this type of preemption is 
straightforward. A conflict exists if a party cannot comply with both state law and 
federal law (for example, if state law forbids something that federal law requires). Even 
in the absence of a direct conflict between state and federal law, a conflict exists if the 
state law is “an obstacle” to the accomplishment and execution of the full purposes 
and objectives of Congress. In determining whether conflict preemption occurs in these 
situations, the courts examine the federal statute as a whole and identify its purpose and 
intended effects. Once they have determined this, they then determine the impact of the 


37 Gibbons v. Ogden, 22 U.S. 1 (1824). 
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challenged law on congressional intent. If the state law is an obstacle to the purpose of 
the federal law, it will fail due to preemption. Conflict preemption has been attempted 
as a defense in aviation cases.** 

Express preemption exists if a federal statute explicitly states that it preempts state law. 
Although express preemption can be clear-cut, such statutes are often quite complicated 
and difficult to apply. In addition, like any statute, a federal statute expressing an 
intention to preempt is subject to interpretation by administrative agencies and the 
courts. An example of express preemption occurred in 1978 when the airline industry 
was deregulated via the Airline Deregulation Act (ADA) 1978.” This Act prohibited the 
enforcement of any state “law, regulation, or other provision having the force and effect 
of law related to a price, route, or service of an air carrier.” 

Even without a conflict between federal and state law or an express provision for 
preemption, the courts will infer an intention to preempt state law if the federal regulatory 
scheme is so pervasive as to “occupy the field” in that area of the law. This is called 
implied or field preemption. The doctrine of field preemption is often raised as a defense in 
aviation cases.*” 

Historically, claims pertaining to aviation accidents and safety have been more 
generally defended under the doctrine of field preemption than conflict or express 
preemption. There is no real settled law regarding accident cases and preemption. 
Some claims are held preempted by the ADA of 1978 and some aren’t. The resolution 
of such claims depends on which court the claim is brought in as well as the kind of 
the claim itself. Some generalities can be discerned. The courts usually determine that 
physical injury claims are not preempted by the ADA, but tend to be less universal 
on non-injury claims, and emotional distress and discrimination causes of action have 
been preempted under the ADA. Claims that are usually preempted include those even 
tangentially related to price, route or service of an air carrier. Of course, this is the 
exact express preemption language found in the ADA. Therefore, non-injury claims 
of being “bumped” from a flight, loss of baggage, and delayed or denied boarding are 
universally preempted under the ADA. Preemption is a dense, complicated field in 
which the standards specific to aviation are continually developing. 


38 Holiday v. Bell Helicopters Textron, Inc., et al., 747 F. Supp. 1396 (D. Hawaii 1990) (state claims not preempted 
by the Federal Aviation Act of 1958); Bethman et al. v. City of Ukiah, 216 Cal. App.3d 1395 (1989) (allegations 
that the defendant city created a dangerous condition by negligently designing and operating an airport with 
inadequate navigational facilities preempted by the Federal Aviation Act of 1958). 

39 Pub.L. 95-504. 

40 Abdulla v. American Airlines, Inc. et al., 181 F.3d 363 (3d. Cir. 1999) (field preemption applied because federal 
regulations establish complete and thorough safety standards). 
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Case 7.7 Gilding v. Carr, 608 F.Supp.2d 1147 
District Court of Arizona (2009) 


FACTS: A federal employee, at that time a current management employee with the FAA, 
filed a state court tort action against a former FAA employee who operated a website blog 
on which he was allegedly defamed and air traffic controllers who were also local union 
officers for, among other things, infliction of emotional distress and tortious interference 
with employment. After the National Air Traffic Controllers Association (NATCA) was named 
as a defendant, it filed notice of removal to the federal court. The employee moved to 
remand to the state court and the NATCA moved to dismiss. 


ISSUE: Does either the Civil Service Reform Act (CSRA) or the procedure outlined in the FAA’s 
Personnel Management System (PMS) preempt state law claims being made by employees? 


HOLDING: The plaintiff’s claims were not completely preempted by the CSRA or the PMS 
and therefore the case was remanded back to the state court for further proceedings and 
trial. 





Statute of Repose 

A statute of repose is a time limit within which manufacturers, including those in the 
aviation industry, can be held liable for injuries caused by defects in their product. 
Under the General Aviation Revitalization Act (GARA) of 1994,“ a manufacturer's 
liability may be barred if the general aviation aircraft responsible for the accident was 
delivered more than 18 years ago. Similarly, an 18-year period begins anew for each 
part each time that part is replaced or upgraded. The GARA only applies to aircraft that 
are non-commercial carriers, that are FAA-certified, and that can only seat fewer than 
20 passengers. The GARA was intended to prevent manufacturers from being legally 
liable for the aircraft’s lifetime (around 30 years). It was believed that liability lasting 
that long created such dramatic expenses for the general aviation industry because 
of the high cost to insure against product liability that production would be severely 
stunted. The GARA was supposed to remedy this issue. Production of general aviation 
aircraft has indeed increased since the enactment of the GARA; however, the costs of 
general aviation aircraft have not nominally decreased. 

There are exceptions to the GARA. An example is if the plaintiff can prove that the 
manufacturer knowingly misrepresented, concealed, or withheld pertinent information 
that showed that the aircraft or aircraft part was a factor in the aircraft accident. 
Additional exceptions are if the plaintiff was on board the aircraft in order to receive 
medical care, if the injured person was in another plane or on the ground, or if the 
manufacturer’s warranty covered the responsible aircraft part. 


41 P.L. 103-298. 
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Airline Liability 

The law of airline liability largely depends on whether the flight is a domestic or 
international one. This determination is made by reference to the ticket that a passenger 
possesses, the baggage claim check regarding baggage, or the waybill in the event of a 
cargo claim. State law applies if the flight is domestic. In the case of international flights, 
the Montreal Convention, a multi-nation treaty, will be applicable. 


Domestic Accidents 

A domestic flight is a flight that originates and ends somewhere inside the US without 
stops outside the country. If the flight is wholly domestic, meaning no destinations or 
stopover points outside the US, the Montreal Convention (discussed below) does not 
apply. Once it is determined that the flight is a domestic flight, the next issue that must 
be resolved is whether the air carrier is a common carrier or a contract carrier. 

The legal difference between a common carrier and a contract carrier is significant. This 
is because the duty that carriers owe passengers on domestic common-carrier flights is the 
highest standard of care. An air carrier is deemed to be a common carrier if it provides air 
travel to all passengers without discrimination at a uniform price — that is, if the carrier 
transports all members of the general public subject to the capacity of the aircraft for a 
non-negotiable fare. While a regularly scheduled airline is a common carrier, a carrier 
does not have to be an airline or provide regularly scheduled transport to be a common 
carrier. Charter aircraft may be determined to be common carriers. Non-airlines may be 
common carriers. 

The majority of states hold that common carriers are held to the highest degree of 
care. While this is a very high standard, it is not analogous to strict liability. Generally 
this standard is somewhere between the ordinary “reasonable man” standard used in 
typical negligence cases and strict liability. In determining the standard in a particular 
jurisdiction, the recent cases must be analyzed closely as the standard is not uniform 
across the country. 

Conversely, a contract carrier is a private carrier. Private carriers do not carry all those 
who wish to fly. Unlike common carriers, non-common carriers often have negotiable 
prices. Contract carriers are held to the ordinary negligence degree of care. Basically a 
contract or private carrier must exercise the degree of care of an ordinary reasonable and 
prudent contract carrier. Obviously, the difference in legal standards between a contract 
carrier and a common carrier may easily affect the outcome of a suit. Both sides of the 
lawsuit will try and influence the judge as to whether the carrier is common or contract. 

Accident victims and their families often have choices as to which forum a suit is filed 
in. Lawsuits may be filed in the domicile of the defendant or victim, the state in which the 
flight departed, or the destination state. A plaintiff's attorneys will often attempt to bring 
a lawsuit in a jurisdiction with laws creating the highest standard of care. In contrast, 
attorneys defending common carriers will argue for a forum with the lowest standard of 
care laws. Lex loci delicti is the legal standard used to determine which law will govern in 
an aviation accident. Basically, it is the law of the place of the wrong or where the injury 
or harm was sustained. However, because there may be multiple alleged legal causes of 
aviation accidents, which can occur anywhere, there are legitimate reasons to deviate 
from the lex loci delicti standard. Forum non conveniens is a legal doctrine that parties use 
to try and change the location of the lawsuit by alleging that the forum is not convenient 


42 Also often referred to as a private carrier. 
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and that another jurisdiction would be more appropriate to handle the case. Although 
a discussion regarding removal is beyond the scope of this text, airline defendants will 
often try to remove cases originally brought in the state court to the federal court. 


Theories of Liability 

Lawsuits against airlines are brought under many different legal theories. The focus of 
this chapter has been on negligence and product liability theories. While product liability 
claims are relevant to manufacturers and those that sell their products, negligence is 
particularly significant to airline accident cases. Airlines, of course, are liable for the 
negligent acts of their employees and any death, injury, or property loss they cause. 
As explained further above, theories of res ipsa loquitur and negligence per se are often 
asserted in aviation negligence cases. Negligence is often alleged in airline cases involving 
severe air turbulence, collisions with terrain, collisions with other aircraft, failure to 
control aircraft, failure to follow company and FAA rules, unsafe aircraft operation, flying 
through or in unsafe weather, failure to properly train, failure to maintain aircraft, failure 
to repair aircraft, and a host of other situations. If it can be alleged that a duty was owed, 
that an employee violated the duty, and it was the cause of injury, death, or property loss, 
a cause of negligence will likely be asserted. Damages available in an airline accident case, 
under a theory of negligence, include: 


1. special damages, which are quantifiable dollar losses including lost wages, medical 
bills, and damage to property; 

2. general damages, which are damages that are not quantified in monetary terms such 
as pain and suffering; and 

3. punitive damages, which are damages to punish a defendant rather than to 
compensate plaintiffs in negligence cases. Punitive damages are relatively rare. 


Contract theories are also often asserted in airline cases. A contract is an agreement 
between two or more persons (or entities) to do, or to refrain from doing, a particular 
thing in exchange for something of value. A passenger and airline agree that the airline 
will provide a ticket to travel in exchange for the passenger’s money. A reasonable 
expectation of the consumer is that the travel will be completed in a safe and orderly 
manner. If that does not occur, there is a contractual basis for a lawsuit against the airline. 
Contract theories are also asserted in lost or damaged baggage cases. However, express 
preemption under the ADA, as discussed above, preempts nearly all such state contract 
actions. The ADA also seems to preempt state court causes of action when flights are 
delayed or canceled.’ Contract damages are compensatory in nature. 

While state lawsuits regarding delays and being “bumped” off of flights are preempted, 
there are several Department of Transportation regulations that offer consumers some 
relief. The rules pertain to tarmac delays, as well as other forms of consumer protection, 
and civil penalties are assessed against the airlines for violating them.“ The rules do not 
allow individual consumers to pursue compensation for the airline’s violations.” 


43 But see West v. Northwest Airlines, Inc., 995 F.2d. 148 (9th Cir. 1993) (claims for being bumped from a flight 
are not preempted under the ADA). 

44 14 CEFR Part 259 (regarding tarmac delays). 

45 Pursuant to 49 U.S.C. §46301, violations of 14 CFR Part 259 or 49 U.S.C. §41712 subject a carrier to civil 
penalties of up to $27,500 per violation. 
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NTSB Investigations 

As discussed in Chapter 4, the NTSB is an independent US government agency 
responsible for the investigation of civil aviation accidents. Although extremely small in 
comparison to other government agencies, the NTSB investigates about 2,000 aviation 
accidents and incidents a year. Accident investigation, or “Go Teams,” may number 
from three or four to more than a dozen specialists depending on the nature of the 
accident. The purpose of the NTSB Go Team is to begin the investigation of the accident 
as quickly as possible. 

Go Teams often request the assistance of industry experts to provide technical 
expertise by designating organizations or corporations as parties to the investigation. 
Only those that can provide the necessary technical expertise to the investigation are 
granted party status and are permitted to serve on the investigation. All party members 
work with and report to the NTSB. The NTSB has complete discretion over which 
organizations it designates as parties to the investigation, other than the FAA, which by 
law is automatically designated as a party. 

The actual investigation is very structured. The Investigator-in-Charge (IIC) is in charge 
of the field investigation. Each member of the Go Team is a specialist responsible for a 
very specific portion of the accident investigation. These specialties are as follows: 


1. operations: the operations investigator reviews the history of the flight, backgrounds, 
and relevant history of crewmembers and others associated with the accident; 

2. structures: the structures investigator documents the airframe wreckage and the 
accident scene, including the calculation of impact angles, to help determine the 
plane’s pre-impact course and attitude; 

3. powerplants: the powerplants investigator examines engines, propellers, and engine 
accessories; 

4. systems: the systems investigator analyzes components of the plane’s hydraulic, 
electrical, pneumatic, and associated systems, together with instruments and elements 
of the flight control system; 

5. ATC: the ATC investigator forensically reconstructs all of the air traffic services given 
to the plane through ATC radar data, and transcripts and recordings of controller- 
pilot radio transmissions; 

6. weather: the specialist assigned this duty gathers all pertinent weather data, from all 
available sources, for a broad area around the accident scene; 

7. human performance: this investigator studies crew performance (and sometimes 
air traffic controller performance) and all before-the-accident factors that might 
be involved in human error, including fatigue, alcohol, drugs, medical histories, 
training, workload, equipment design and work environment; and 

8. survival factors: this specialist documents impact forces and injuries, scene evacuation, 
community emergency planning, and all crash-fire-rescue efforts. 


Each of these NTSB specific investigators leads a working group in their assigned area of 
expertise. Technical representatives of the parties to the investigation staff the working 
groups. Examples of parties include the FAA, the NACTA, the airline, the pilots’ and 
flight attendants’ unions, airframe and engine manufacturers, navigation equipment 
manufacturers, etc. At major aviation accidents, transportation disaster assistance 
specialists also accompany the team to fulfill the Board’s responsibilities under the 
Aviation Disaster Family Assistance Act of 1996. 
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The working groups remain at the accident scene as long as is necessary. This period 
typically varies from a few days to several weeks. After the fieldwork is complete, the 
investigation often moves to an engine teardown at a manufacturer or overhaul facility, a 
systems analysis at an instrument manufacturer's plant, or to other areas where specific 
investigative tasks can be completed. 

Work also continues at the NTSB headquarters in Washington, D.C. towards the drafting 
of a proposed report that goes to the NTSB itself. This may take as long as 12 to 18 months 
from the date of the accident. These months of tests and analysis lead to the preparation of 
a draft final report by NTSB staff. Parties do not participate in this analysis and the report 
writing phase of the NTSB investigation. However, parties are invited to submit proposed 
findings of cause that are made part of the public record. The Board then deliberates over 
the final report. Once the Board adopts a report the report, which contains the Board’s 
conclusions and probable cause and safety recommendations, it is published. 

According to federal statute, the NTSB’s determination of the probable cause of the 
accident is inadmissible in court: 


No part of any report or reports of the National Transportation Safety Board relating to any 
accident or the investigation thereof shall be admitted as evidence or used in any suit or action 
for damages growing out of any matter mentioned is such report or reports.” 


In reality, the statute doesn’t mean exactly what it says. Depending on which Circuit has 
addressed the issue, some parts of an NTSB report are admissible.” Despite some Circuits 
excluding the entire final report, almost all courts allow factual information and data 
assembled by investigators that was used to prepare the final report into evidence. All 
courts keep the NTSB’s probable cause finding out of evidence. 

The NTSB may delegate limited accident investigation authority to the FAA.’ However, 
the NTSB always retains authority to determine the probable cause of any accident. NTSB 
Go Teams only have jurisdiction over accidents that occur on US territory or in international 
waters. Elsewhere, the investigative authority is the government in whose territory the 
accident occurs. The NTSB usually participates in these investigations at the invitation of 
the foreign government if a US carrier or US-manufactured aircraft is involved. 


Contracts of Carriage 

Prior to airline deregulation in 1978, every commercial air carrier was required to file tariffs 
with the Civil Aeronautics Board (CAB). Most airlines are no longer required to file tariffs 
with the Department of Transportation. Instead, each airline maintains its own contract of 
carriage, sometimes also called conditions of carriage. A contract of carriage constitutes the 
contract between the passenger and the airline. 

Airlines may provide all of their contract terms and conditions via their contracts of 
carriage at the time that the ticket is sold or may elect to “incorporate terms by reference.” 
This means that the passenger is not given all the airline’s rules with his or her ticket. 
These will be contained in a separate document, called a contract of carriage, which the 


46 49 U.S.C. §1154(b). 

47 TheD.C. Circuit, Fifth Circuit, Ninth Circuit and 10th Circuit bar any portion of the Final Report in evidence. 
However, other information is usually admissible. 

48 The Appendix to Part 800 of the NTSB Organizational Rules sets forth a delegation of authority to the FAA 
to investigate certain selected kinds of accidents. Generally the FAA may investigate non-fatal general aviation 
accidents involving fixed wing aircraft of less than 12,500 Ib, home-built aircraft, crop dusters, and rotorcraft. 
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airline must make readily available. If an airline elects to incorporate by reference, it must 
provide conspicuous written notice with each ticket that: (1) it incorporates terms by 
reference; and (2) these terms may include liability limitations, claim-filing deadlines, 
check-in deadlines, and certain other key terms. 

Liability limitations regarding property damage are valid as long as the passenger 
receives adequate notice. Adequate notice is a case-specific inquiry that will be determined 
by ajudge. The current view is that as long the carrier did all it reasonably could to notify 
the passenger that the terms and conditions incorporated into the ticket were important 
and affected the passenger’s rights, adequate notice occurred. 

Releases, or any other form of contractual limitation, regarding liability for injuries 
or death are universally held to be unenforceable. Provisions in the contract of carriage 
establishing a time period to give the airline notice in the event of injury or death and/ 
or establishing a time limitation to bring a lawsuit may be valid if the time periods 
are reasonable, the terms establishing the claim requirement or time limitation are 
unambiguous, and the passenger had proper notice of the terms. Therefore, with domestic 
flights, the effective statute of limitation, which usually provides less time to bring a suit 
than state law, may be shortened by the contract of carriage. 


Maritime Accidents 

There is no admiralty jurisdiction over aviation accident cases between points within the 
continental US. Determining which law applies when an aircraft accident occurs offshore 
can be quite complicated. This section provides some very general guidelines as to the 
current law in this arena. In general, the law that applies to offshore accidents depends 
on the location (e.g. distance from shore) of the accident and whether the flight was 
commercial or not. 

The “high seas” is defined as more than 12 nautical miles from a US shore or island. 
If the accident occurs more than 12 miles offshore and the flight is a commercial one, 
the Death on the High Seas Act (DOHSA) of 1920” will apply. While international air 
carrier flights over water are governed by the Montreal Convention, the types of harms 
compensable will be determined by the appropriate nation’s domestic law.” If the 
accident occurs more than three miles offshore and the flight is a non-commercial one, 
the DOHSA will also apply. Keep in mind that the DOHSA only applies to accidents 
where death is the result. 

The DOHSA permits recovery of damages based on negligence, product liability, 
breach of warranty, and unseaworthiness causes of action. Originally families could only 
receive pecuniary damages, but that has since changed and the family may now receive 
pecuniary and non-pecuniary (e.g. loss of care, comfort, or companionship) damages. 
However, non-commercial carriers, such as general aviation airplanes, non-commercial 
helicopters, public-use aircraft, and military aircraft, are still only entitled to pecuniary 
damages. Punitive damages are prohibited. The DOHSA limits those entitled to receive 
compensation to the wife, husband, child, parent, and dependant relative. The DOHSA 
has a three-year statute of limitations. 

Victims of commercial carrier accidents not occurring on the high seas are entitled to 
pecuniary and non-pecuniary damages for loss of care and companionship in accordance 


49 46 U.S.C. §30302. 

50 See Zicherman v. Korean Air Lines Co. Ltd., 516 U.S. 217 (1996) (holding that while the Warsaw Convention 
governed the accident, the actual types of harm that someone could receive damages for was determined by 
domestic law and the DOHSA provided the substantive law). 
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with the Outer Continental Shelf Lands Act (OCSLA) and other federal, state, or foreign 
laws. In the OCSLA cases, state injury law often applies. The US Supreme Court ruled 
that artificial islands includes offshore platforms such as drilling rigs. 

The law to be applied changes once again if a non-commercial aircraft accident occurs 
within three miles of the shore, that is, in a state’s territorial waters. Where the death 
occurs with a state’s territorial waters, the DOSHA does not apply. Basically, the forum 
states that tort law would apply to such cases. In these cases there may still be a claim 
under general maritime law, assuming that negligence or similar fault caused the death. 
Before 1970, there was no federal cause of action for a wrongful death that occurred ina 
state’s territorial waters. In that year the Supreme Court determined that in an aviation 
crash occurring in state waters that fulfills the elements necessary to establish maritime 
jurisdiction, if the state’s laws do not provide a wrongful death action, the federal courts 
will.” Therefore, in these cases there may be the option of attempting state or federal 
recovery. 


Case 7.8 Helman v. Alcoa Global Fasteners, Inc., 637 F.3d 986 
Court of Appeals Ninth Circuit (2011) 


FACTS: In 2007, while performing training exercises, a navy helicopter lost control and 
crashed into the Pacific Ocean approximately 9.5 nautical miles off the coast of California, 
killing the three-person crew. The plaintiff personal representatives brought a state 
court action for strict product liability, negligence, failure to warn, breach of warranty, 
and wrongful death and survival under California law and general maritime law, alleging 
that defects in the helicopter and component parts caused the accident. The defendant, 
Sikorsky, filed a motion for judgment on the pleadings, asserting that the DOHSA preempts 
certain causes of action because the accident occurred “on the high seas beyond three 
nautical miles from the shore of the United States.” The trial court granted the defendant’s 
motion, holding that the DOHSA preempts the state law and general maritime causes of 
action for wrongful death. More specifically, the District Court held that DOHSA applies to 
non-commercial aircraft accidents beyond three nautical miles from shore. The Court of 
Appeals affirmed this decision. 


ISSUE: Were the plaintiff’s state law claims preempted? 


HOLDING: The plaintiff’s state law claims were preempted by the DOHSA where the 
helicopter was a non-commercial aircraft and the crash occurred more than three nautical 
miles from shore. 





51 Moragne v. States Marine Lines. Inc., 398 U.S. 375 (1970). 
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Other Laws 

Other statutes pertain to aviation accidents. Among these laws are those that provide 
assistance to the families of aviation disaster victims, that prevent lawyers from 
soliciting clients for 45 days following accidents, and that provide protection to the 
makers of aeronautical maps and charts.” The Air Carrier Access Act of 1986, while 
not pertaining to aviation accidents, prohibits the carriers from discriminating against 
passengers with physical or mental disabilities. There are a few exceptions to this law. 
For example, if the passenger would be a health or safety risk or if the aircraft is a 
small plane not equipped with the proper devices to transport a mobility-impaired 
passenger, the airline may deny the passenger transportation. The disabled passenger 
may be required to provide advance notice to the airline of his or her disability or to 
bring an attendant along on the flight. Violating these provisions subjects the carrier to 
significant civil fines. 

The September 11th Victim’s Compensation Fund of 2001, part of the Air 
Transportation Safety and System Stabilization Act of 2001, allows the injured and the 
families of victims of the September 11, 2001 terrorist attacks to seek compensation from 
a $10 billion fund.” Compensation is available so long as the victims waive their right 
to a civil lawsuit, which most victims did. The Act also created a $5 billion fund from 
which airlines could seek compensation for their losses. 


International Accidents 

Whether a flight is deemed to be domestic or international is the critical factor in 
determining what law will govern in the event of an aviation accident. International 
flights are defined as flights that have an international stop printed on the ticket, even 
if the stop is not the passenger’s origin or destination. Merely flying over international 
land would not make a flight international. Sometimes inconsistencies occur — a flight 
could contain both domestic and international passengers and thus passengers will be 
compensated differently in the event of an accident. 

International treaties govern passengers on international flights from the moment 
of boarding to the moment of disembarking the aircraft. In order to understand the 
current landscape relating to international aviation accidents, it is helpful to review the 
past. The Warsaw Convention of 1929, originally called the Convention for Unification of 
Certain Rules Relating to International Transportation by Air, was created to protect 
the fledgling international aviation business and create uniform law. Based on the 
desire to protect this new industry, a controversial strict liability cap of $8,300 was 
placed on injuries and deaths that occurred during international flights. While defenses 
were limited and strict liability was imposed, the cap on the damages led to cases of 
injustice. The Warsaw Convention only applies to the period of the flight starting when 
the passenger has left a safe place in the airport terminal for the purpose of boarding 
the airplane until the passenger has disembarked and reached a safe place within the 
destination terminal, otherwise the law of the forum would control. For example, if an 
international passenger is injured at a restaurant in the terminal, the state’s tort law 
would govern proceedings. 

A cap was also placed on cargo damaged and lost at $16.50 per kilogram. There were 
five airline defenses to cargo liability: if the airline used all possible measures to prevent 


52 See Title VII of the Federal Aviation Reauthorization Act of 1996; the Foreign Air Carrier Family Support 
Act; the Wendell H. Ford Aviation Investment Reform Act for the 21st Century. 
53 See also the James Zadroga 9/11 Health and Compensation Act of 2010. 
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the damage or loss; if the pilot or navigation was responsible for the error; if the shipper’s 
contributory negligence caused the damage or loss; if an Act of God, War, or State was 
responsible; or if the loss or damage was due to the nature of the goods (such as with 
perishables). 

The Warsaw Convention successfully standardized tickets, cargo waybills, and the 
terms and conditions of air transportation. Timely notice was required, in standardized 
writing, to all individuals receiving a ticket or a waybill. The notice advised individuals 
of their rights in the event of an accident and if they did not get notice in the prescribed 
Warsaw Convention manner, then liability limits would be inapplicable. 

The Warsaw Convention also provided the framework when dealing with an 
international aviation crash to include issues such as: in which nation(s) a suit can be 
brought; which nation’s law governs; and when a suit must be filed or barred. Under the 
Warsaw Convention, suits can be brought in the airline’s domicile nation or principal 
place of business, the nation where the ticket was bought, or the passenger's destination 
nation. Choice-of-law rules would be determined by the nation trying the case. Under 
the Warsaw Convention, the statute of limitations was two years from either the end of 
the flight or the intended end of the flight. Punitive damages were allowed only when the 
accident was the result of willful misconduct. Purely mental/emotional injuries were not 
compensable. Such damages were only recoverable if a physical injury existed as well. 
Damages were awarded pursuant to the law of the forum and, in the event of a plane 
crash, where the plane crashed. 

By the mid-1960s, the inequities of the Warsaw Convention caused the US to threaten 
to withdraw from the treaty. The government demanded that international airlines 
serving the US market enter into a contract whereby the cap on liability was raised 
to $75,000 in exchange for remaining party to the treaty. This contract was called the 
Montreal Agreement. 

The Montreal Convention of 1999 was hosted by the International Civil Aviation 
Organization (ICAO). The purpose of the Convention was to modernize the Warsaw 
Convention. The Montreal Convention is now the doctrine that usually governs 
international accidents as more and more countries have adopted the treaty. 

Several substantive changes were made by the Montreal Convention. Basically 
a multi-tiered liability system was created. The airline strict liability cap for proven 
damages was raised to 100,000 special drawing rights (SDRs) in the event of a personal 
injury or death on an international flight. SDRs are used for international currency 
conversion. At the time of writing, 100,000 SDRs equaled approximately $155,000. 
If damages exceed 100,000 SDRs, the carrier will be liable without limit unless it can 
prove that it was not negligent or that a third party was solely responsible for the 
accident. Airlines can waive or agree to higher liability limits. Punitive damages are 
no longer allowed for willful misconduct. Airlines must provide advance payments 
for the immediate needs of victims and next-of-kin. These advance payments are not 
an admission of liability and may be offset against ultimate recovery. The Convention 
preserves, in substance, the Warsaw requirement that death or injury occur in the course 
of international carriage, including the course of embarking or disembarking. Under the 
Montreal Convention, there is now a fifth location in which a passenger can file a suit — 


54 The Montreal Convention was signed by the US on May 28, 1999 and took effect on November 4, 2003. See 
http://www.icao.int/secretariat/legal/List%200f%20Parties/Mtl99_EN.pdf for a list of countries that have ratified 
the treaty. 
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the passenger’s permanent residence. Finally, in cases of code-sharing, passengers can 
recover from either the operating airline or the airline with its code on the ticket. 

Electronic tickets and electronic waybills are acceptable under the Montreal 
Convention and notice requirements are obsolete. Airlines are now responsible for 
international cargo losses at a rate of up to 17 SDRs per kilogram. Cargo defenses are 
very similar to what they were under the Warsaw Convention, except that pilot and 
navigational errors are no longer a defense. In addition, a new defense for the airline is 
created when the damage is caused by a public authority working in connection with 
the cargo while the cargo is in transit (such as in customs). Delayed passengers and 
delayed baggage are given SDR limits of 4,150 and 1,000 respectively, unless the airline 
is at fault. 

As most countries have now ratified the Montreal Convention, most, if not all, future 
international airline accidents will be resolved according to its provisions. 


Non-airline Private Sector Tort Liability 

Of course, airlines and air traffic controllers are not the only parties subject to legal 
liability in the event of an aviation accident. Anyone who potentially was negligent 
or who could be held strictly liable will be subject to a potential lawsuit. This includes 
airplane and component manufacturers, private owners, airports, fixed-base operators, 
flight schools, mechanics, event promoters, and others. Claims are usually brought in 
the state court, yet may often either be brought in the federal court or may wind up there 
due to removal by a party. 

As discussed further above, aircraft and component manufacturers may be held liable 
under theories of strict product liability (including faulty design, faulty manufacture, 
and failure to properly warn) and negligence. Other theories often asserted include 
breach of express and implied warranties and “crashworthiness.” Crashworthiness 
refers to a manufacturer's duty to design an aircraft free of any defect that would cause 
a secondary injury. It is the ability of an aircraft to keep its passengers safe during the 
crash. An experienced aviation attorney will often investigate these issues to ensure that 
the manufacturer has designed the most safe aircraft or component possible. 

Private aircraft owners, private airport owners, fixed-base operators, flight schools, 
mechanics, and event promoters (such as air show promoters and air bosses) are usually 
sued under a theory of negligence or breach of contract and are held to the reasonableness 
standard discussed above. Public airport owners and their political subdivisions are 
usually sued under negligence and contract theories. As examined above, they may 
assert viable defenses based on state sovereign immunity doctrines. 

We next examine aviation criminal law. 
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TERMS AND CONCEPTS 


Actual causation 

Assault 

Battery 

Breach of duty 

Causation 

Common carrier 

Conflict preemption 

Contract Carrier 

Contract of carriage 

Damages 

Death on the High Seas Act 

Discretionary function exception 

Domestic flight 

Duty 

Express preemption 

Federal preemption 

Federal Tort Claims Act (FTCA) 

Feres doctrine 

Field preemption 

Forum non conveniens 

General Aviation Revitalization Act of 
1994 
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Government contractor defense 
Intentional infliction of emotional distress 
Intentional tort 

Intentional tort exception 

Lex loci delecti 

Montreal Agreement 

Montreal Convention 

Negligence 

Negligence per se 

Outer Continental Shelf Lands Act 
Proximate causation 

Res ipsa loquitur 

Sovereign immunity 

Standard of care 

Statute of repose 

Supremacy clause 

Tort 

Tucker Act 

Warsaw Convention 


REVIEW QUESTIONS AND CASE PROBLEMS 


Res ipsa loquitur means what? 


Sovereign immunity refers to what? 


0 SON Ole et 


What is the difference between an intentional tort and negligence? 
What does “standard of care” mean and why is it important in negligence law? 
What does negligence per se refer to? 


What is the difference between the tort of negligence and strict liability? 


What is the Feres doctrine and why is it significant? 
Under the FTCA, the government waives sovereign immunity and allows suit against 


the government. List two exceptions to the FTCA. 
9. What is the government contractor defense? 


10. List three types of preemption. 


11. What was the purpose of the General Aviation Act of 1994? 
12. In determining what type of law will apply in an airline accident case, why is it 
important if the aircraft is a common carrier? 


13. What is a contract of carriage? 


14. The DOHSA applies to commercial aircraft accidents more than how many miles 


offshore? 


15. Explain three differences between the Warsaw Convention and the Montreal 


Convention. 
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Aviation Criminal Law 


The most dangerous criminal may be the man gifted with reason, but with no morals. 


Martin Luther King, Jr., 1929-68 


CHAPTER OBJECTIVES 


After reading this chapter, you should: 


1. understand the importance of actus reus and mens rea in criminal law; 

2. understand the recent history of criminal law in regards to aviation accidents; 

3. have a working knowledge of federal criminal law statutes as they relate to aviation; 
4. understand how state criminal law may apply to aviation accidents. 
INTRODUCTION 


We first discussed criminal law in Chapter 3. In this chapter we will review criminal law as 
applied to aviation. A crime is the violation of laws or regulations for which some legitimate 
governing authority can prescribe a conviction. Crimes require a guilty act, or actus reus, 
in combination with a requisite mental state or guilty mind, known as mens rea.' When 
the defined act and mental state are proven beyond a reasonable doubt, criminal liability 
results. For instance, if a person were charged with negligent homicide, most domestic 
jurisdictions would define the crime as killing a human being through gross negligence. 
Gross negligence means conduct that grossly deviated from ordinary care. The act is the 
killing of ahuman being and the mental state is the gross negligence. So, negligent homicide 
is the killing of a human due to gross negligence. As we will see in this chapter, a form of 
negligent homicide has been charged in aviation accident cases in foreign jurisdictions. 
The practice of accidents being charged as crimes has sparked an ongoing debate in 
the aviation arena. Many individuals want somebody to hold accountable after a disaster. 
Some people want to feel that flying is safe and that any accident that occurs is the result 
of someone’s negligence, not problems with the flying industry as a whole. However, 
even though a human error is almost always involved (especially pilot error) in aviation 
accidents, multiple factors are often involved. If pilots can be criminally charged for their 
flight activities, they will undoubtedly limit what they tell investigators, perhaps invoking 
their Fifth Amendment rights, out of fear that their statements will be used against them ina 


1 Mens rea translated from Latin means “guilty mind.” 
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criminal prosecution. Such a restraint on free-flowing information has a direct and negative 
effect on future aviation safety improvements. 


ORIGINS OF CRIMINAL PROSECUTION 


The first known criminal prosecution against parties involved in aircraft accidents, such 
as pilots, airlines, maintenance providers, air traffic controllers, and others, occurred in 
1979. On October 8, 1979, a Swissair flight crashed in Athens, Greece due to overshooting 
the runway on landing. Fourteen passengers were killed. The Greek prosecutors brought 
negligent manslaughter, negligent bodily injury, and disrupting the safety of air services 
charges against the captain and the first officer. Both pilots received sentences of four 
years’ imprisonment, which was later converted into a fine. 

Although criminal prosecutions relating to individuals and companies involved in 
aviation accidents started outside the US, they have also occurred domestically. In 1999, 
oxygen generators exploded in a ValuJet DC-9’s cargo hold, killing everyone on board. 
SabreTech Inc. and three of its employees were charged with murder, manslaughter, and 
the unlawful transfer of hazardous materials. The NTSB determined there were three 
major and four contributory factors leading to the crash. The NTSB allowed the FBI to 
participate in the investigation. Eventually, the three employees were acquitted and most 
of the charges against SabreTech were dismissed or overturned on appeal. This case 
marked the first criminal prosecution in the US subsequent to an aviation accident. 





July 14, 1999 


MIAMI: Three years after ValuJet Flight 592 plunged into the Everglades, killing all 110 people 
on board, an airline maintenance company has been charged with murder and manslaughter 
for loading into the plane’s cargo hold the flammable oxygen canisters blamed for the crash. 


In a state indictment Tuesday, SabreTech Inc. was charged with 110 counts of third-degree 
murder, 110 counts of manslaughter and one count of illegal transportation of hazardous 
waste. Three company employees were also charged with various crimes in a separate federal 
indictment. 


It is believed to be the first time in US aviation history that criminal charges have been filed 
against maintenance workers after an accidental plane crash. And while not unprecedented, 
murder indictments against a company are rare. 

“This crash was completely preventable,” said Miami-Dade State Atty. Katherine Fernandez 
Rundle at a press conference announcing the indictments. “It was not an accident like many 


other crashes are. It was a crime ... it was a homicide.” 


“This corporation is not going to be allowed to escape unpunished when it committed acts 


Figure 8.1 ValuJet Flight 592 criminal indictment article 


which resulted in so many deaths.” 


Kenneth P. Quinn, a lawyer who represents SabreTech, said in a statement: “This was an 
accident, not a crime.” 


The DC-9 took off from Miami International Airport on May 11, 1996, and 11 minutes later 
spiraled into the marsh after the pilot reported that black smoke had begun to fill the cabin 
and cockpit. 


An NTSB investigation found that the crash was caused by a fire that broke out in the 
forward cargo compartment among 144 oxygen canisters that were improperly secured, 
labeled, and packaged. The outdated oxygen generators, some of which were half-full of 
highly volatile chemicals, had been removed from two other ValuJet planes and were to be 
returned to the airline’s home base in Atlanta. 


The generators, about the size of a beer can, are loaded with chemicals that, when burned, 
produce oxygen. In many aircraft, they deploy as a source of passenger oxygen when the 
cabin pressure drops. As a part of the process, they can produce temperatures up to 500 
degrees Fahrenheit. 


The NTSB said it was likely that boxes holding the canisters were somehow upset during taxi 
or takeoff, and at least one ignited, setting off others. 


The NTSB concluded that SabreTech, ValuJet and the Federal Aviation Administration shared 
responsibility for the crash. ValuJet was a start-up airline that the FAA had failed to properly 
regulate, the NTSB said. 


But only SabreTech, which was effectively put out of business by the crash, and three employees 
— Daniel Gonzalez, Eugene Florence, and Mauro Valenzuela — were charged in the indictments. 


“They put corporate profits ahead of public safety,” said Guy A. Lewis, acting US attorney for 
the southern district of Florida. 


The state murder and manslaughter charges against SabreTech do not require proof of 
premeditation or intent. If convicted, the company could face fines that might go to the victims’ 
families. 


The 24-count federal indictment charged SabreTech and the three employees with various 
crimes, including conspiracy to make false statements to the FAA. A grand jury said the 
employees placed “the short-term business and monetary interests of SabreTech ahead of 
public safety concerns.” 


If convicted on the federal charges, SabreTech faces possible fines and restitution of 


$6 million. The workers could be sentenced to up to 55 years in prison and fined $2.7 million 
on the conspiracy charges. 


Figure 8.1 ValuJet Flight 592 criminal indictment article (continued) 


Although the NTSB investigation revealed that dozens of SabreTech employees handled the 
oxygen generators — from the time they were removed from two older ValuJet planes until 
the time they were loaded onto Flight 592 — only three were held responsible for the fatal 
crash. 


According to the grand jury, Gonzalez, then the company’s director of maintenance, 
pressured workers to skip prescribed work steps and falsely swear that work had been 
completed, a practice known as “pencil whipping.” 


Florence and Valenzuela were SabreTech mechanics who, prosecutors say, signed work 
cards stating that they had put safety caps on the generators when they had not. Instead, 
documents showed, they cut, tied, or taped over the pull strings in an attempt to keep 
them from igniting. The caps would have cost $9.16, according to testimony given to NTSB 
investigators. 


Federal arrest warrants have been issued for Gonzalez, Florence, and Valenzuela. All three 
Miami residents are expected to turn themselves over to authorities this week. 


Quinn charged Tuesday that SabreTech was being scapegoated for the accident, which led 
to tougher requirements for transporting hazardous cargo aboard commercial airliners. 


“Why us? Why now? And why not the FAA or ValuJet?” Quinn said. 


“The plain fact of the matter is that it was human error by many parties, rather than 
malicious intent by just a few, that caused this accident,” he added. “Justice is not served by 
today’s decision to attempt to criminalize human error.” 


Mike Boyd, an Evergreen, Colo.-based aviation consultant, said he also thought the company 
and its employees were being scapegoated. “What is clear is that this airline was an accident 
waiting to happen,” Boyd said. “The FAA knew that, but the government didn’t want to shut 
it down.” 


Indeed, three months before the crash, the FAA’s top overseer of ValuJet wrote to the 
discount airline to express concerns that it was “not meeting its duty to provide service 
with the highest degree of safety.” 


After the crash, the Transportation Department’s inspector general announced a probe 
into allegations that FAA inspectors had been pressured to downplay concerns about the 
carrier’s safety record. That official, Mary Schiavo, then resigned in June 1996, telling the 
Senate Commerce Committee that she did not think then-Transportation Secretary Federico 
F. Pena took her concerns about ValuJet’s performance seriously. 


The FAA has proposed a record fine of $2.5 million against SabreTech for improperly handling 
the canisters. 


Figure 8.1 ValuJet Flight 592 criminal indictment article (continued) 
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SabreTech was a subsidiary of a privately held St. Louis firm, Sabreliner. After the ValuJet 
crash, the company closed its Miami office and reopened in Orlando. Its assets were 
eventually sold to Aviation Management Systems Inc. of Orlando. 


ValuJet, grounded after the crash, later merged with the Orlando-based carrier Airtran 
Airways, and flies under that name. 


(Copyright 1999 by Mike Clary, Los Angeles Times. All Rights Reserved.) 





Figure 8.1 ValuJet Flight 592 criminal indictment article (concluded) 


Using safety investigation results for criminal prosecution is similarly controversial. 
The Airline Pilots’ Association of Japan and the International Federation of Air Line 
Pilots’ Association (IFALPA) assert that admitting investigation results into evidence 
will have a detrimental effect on aviation safety. This became an issue after a June 8, 
1997 Japan Airlines flight tragically ended in one death and 13 injuries. The accident was 
either the result of unexpected turbulence or excessive force used when the aircraft was 
on autopilot mode. Cynics of the Japanese court, which allowed the accident report's 
admission at trial, argue that crewmembers will be hesitant to tell the truth because of 
fear of criminal repercussions. 

Most ICAO regions have clearly defined rules that allow for joint investigation by 
police and accident prevention teams. Usually the joint investigation is given police 
priority. Opponents to criminally prosecuting individuals in aviation accidents include: 
the Flight Safety Foundation, the Royal Aeronautical Society, the Academie Nationale 
de l'Air et de l'Espace, the ICAO, the EU, EUROCONTROL, the International Federation 
of Air Traffic Controllers Association (IFATCA), and the IFALPA. 

“Just culture” is an initiative created as a compromise between aviation safety 
and national criminal and civil liability laws. It represents a trusting environment 
in which individuals are not blamed for honest errors, but are encouraged to share 
safety-related information. This trusting environment allows a better assessment of 
actual safety risks and in turn better accident prevention. Willful violations, gross 
negligence, and destructive acts are not awarded the same non-punitive reporting; 
in fact, these acts are what prevent blanket immunity in the first place. In addition, 
the ICAO calls for a balance between the administration of justice and aviation safety 
via the Chicago Convention in Annex 13. Attachment E, Article 4 of the Chicago 
Convention contains the situations in which the authorities are allowed to access 
safety investigation information that is otherwise protected. By holding individuals 
responsible, the focus is shifted from discovering all causes and contributing factors 
of the accident to punishing individuals. So, while those punished individuals may 
be precluded from involvement in any future accidents, the same type of accident is 
no less likely to happen because of that punishment. Punishment has not been shown 
to be an effective means of improving the aviation industry’s safety. As it is, pilots, 
controllers, and mechanics have enough incentive to do their jobs correctly. Their jobs, 
their reputation, and often their lives are on the line. Fear of prosecution is merely an 
obstruction to safety. 
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INTERNATIONAL CRIMINAL PROSECUTIONS 
Brazilian Prosecution (September 2006) 


On September 29, 2006, Americans Joe Lepore and Jan Paladino were involved in a mid-air 
collision over Brazil. Lepore and Paladino were flying an Embraer Legacy 600 executive jet 
when they collided with a Boeing 737 with 154 people on board. Lepore and Paladino safely 
landed their jet, but the 737 crashed with no survivors. Brazilian officials blamed Lepore 
and Paladino’s negligence for the collision and originally charged them with endangering 
an aircraft. US officials blamed Brazil’s shoddy ATC systems for the collision. 

The NTSB and the Brazilian equivalent found both the air traffic controllers and the pilots 
to be at fault. Lepore and Paladino were criminally charged with negligence because their 
aircraft's transponder was not on. The transponder both transmits the aircraft’s altitude to 
ATC and operates the automatic collision warning system. Authorities did not determine 
whether the pilots failed to turn the transponder on or if it was malfunctioning. The Brazilian 
ATC system was blamed because, as revealed by black box recordings, Lepore and Paladino 
tried unsuccessfully to contact ATC at least 15 times in the last half hour before the collision. 
In addition, the Brazilian controller issued a flight level to them that was unusual both 
because of the direction they were headed and because it wasn’t what they had filed. 

Lepore and Paladino, who landed safely at a Brazilian military base, spent 70 days 
confined in Brazil before the Brazilian government allowed them to return to the US. 
In a controversial outcome, an American judge gave the pilots four years and four months’ 
incarceration, but commuted the punishment to community service. 


Swiss Prosecution (July 2002) 


On July 1, 2002 a passenger jet carrying 57 passengers, mostly children, and 12 crewmembers 
collided in mid-air with a DHL cargo jet manned by two pilots over the towns of Überlingen 
and Owingen in southern Germany. All 71 people on board the two aircraft were killed. 
Despite the accident occurring over Germany, the private Swiss ATC company Skyguide 
controlled the airspace from Zürich, Switzerland. In May 2004, the German Federal Bureau 
of Aircraft Accidents Investigation determined that the accident was caused by shortcomings 
in the Swiss ATC system as well as onboard aircraft collision avoidance system ambiguities. 

On August 7, 2006, Swiss prosecutors filed manslaughter charges against eight 
employees of Skyguide. The prosecution asked for prison terms of 6-15 months. In 
The verdict was announced in September 2007. Four managers were convicted. Three 
employees of Skyguide were given suspended prison sentences and the fourth was fined. 
The other four employees were exonerated. 


Italian Prosecution (October 2001) 


The Linate Airport disaster occurred on October 8, 2001. A Scandinavian Airlines aircraft 
collided on departure with a Cessna Citation businessjet that taxied onto the active runway 
without clearance due to heavy fog at Linate Airport in Milan, Italy. All 114 people on the 
two aircraft were killed, as well as four on the ground. 
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The investigation revealed that the “immediate cause” of the accident was the incursion 
of the Cessna onto the active runway without ATC clearance. Blame was also placed on 
the airport layout and air traffic procedures. 

Four people including the air traffic controller working at the time were charged with 
negligence and manslaughter. In April 2004 all were convicted. On appeal, two were 
released, not including the air traffic controller. Prison sentences had never before been 
handed down in Italy as a result of an aviation accident. 


French Prosecution (2000) 


An Air France Concorde crashed on July 25, 2000, shortly after takeoff from Charles de 
Gaulle International Airport near Paris. All 109 passengers and crew aboard the flight 
were killed, in addition to four people on the ground. 

French investigators determined that the accident was caused by a titanium strip 
on the runway that had fallen off a Continental Airlines aircraft that had departed just 
prior to Air France’s departure. According to the investigation, the titanium strip created 
debris that damaged the plane’s fuel tanks and caused an explosion. Continental Airlines 
mechanics used the titanium strip to replace an aluminum strip, which was unauthorized 
by FAA regulations, according to the French investigation. Continental Airlines disputed the 
investigators’ conclusion. 

Manslaughter charges were filed against Continental Airlines, two of its mechanics, 
two workers at Concorde, and one French civil aviation authority official. The individuals 
faced up to five years in prison. On December 6, 2010, Continental Airlines was found 
criminally responsible for the disaster by a Parisian court, was fined, and was ordered to 
pay Air France €1 million. A Continental Airlines mechanic was found criminally negligent 
and was given a 15-month suspended sentence. The others were cleared of all charges. 


French Prosecution (January 1992) 


On January 20, 1992 an Air Inter Airbus A320 crashed into the Sainte-Odile mountain 
as it approached Strasbourg Airport in eastern France. There were 87 fatalities and nine 
survivors. The accident investigation failed to identify a single reason for the accident. 
Potential causal factors included the quality air traffic guidance that the plane was given 
to direct it towards Strasbourg and the composition of the flight crew. 

Six people were criminally charged with manslaughter. The potential prison sentence 
was two years each. The accused included an Airbus executive, two airline officials, two 
members of the French Civil Aviation Agency, and an air traffic controller. The French 
court ruled that Airbus along with Air France (Air Inter was merged into Air France in 
1997) were both liable to pay damages. However, the six individual defendants were 
cleared of the manslaughter charges 14 years after the accident. 


US Prosecutions 


With the exception of ValuJet, there have not been additional criminal prosecutions of 
air carriers or their employees due to accidents. Air traffic controllers have never been 
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criminally prosecuted in the US because of an aviation accident case. However, as Figure 
8.2 demonstrates, other criminal prosecutions have occurred. 





November 15, 2010 


NEWARK, N.J. (AP): An investigation born of a fiery plane crash at a small New Jersey airport 
nearly six years ago culminated on Monday in convictions for two brothers accused of skirting 
safety regulations as they ran a charter jet company that catered to the rich and famous. 


A federal jury took nearly four days of deliberations to convict Michael and Paul Brassington of 
fraud conspiracy in their operation of Fort Lauderdale, Fla.-based Platinum Jet Management 
between 2002 and 2005. Paul Brassington faces up to five years in prison, while his brother 
could get 20 or more. 


The Brassingtons, natives of Guyana, founded Platinum in 2002 and eventually boasted a 
client list that included Luciano Pavarotti, Duran Duran, Keith Richards, Snoop Dogg, film 
producer Harvey Weinstein and Jay-Z. Some paid as much as $85,000 per flight. 


It emerged during the trial that Jay-Z and then-girlfriend Beyonce flew from Las Vegas to 
Teterboro on Feb. 1, 2005, on the same Bombardier Challenger jet that crashed the next 
day en route to Chicago. 


During the month-long trial, prosecutors painted a picture of a company that routinely 
violated FAA rules by, among other things, running commercial charter flights without the 
proper certification. 


Even after Platinum legally partnered with an Alabama company, Darby Aviation, that had 
the proper certification, it used pilots that weren’t qualified for commercial flights and 
falsified documents to cover its tracks, prosecutors said. 


The Teterboro accident in February 2005 was the culmination of Platinum’s deceitful practices, 
the government alleged, because Michael Brassington deliberately understated his planes’ 
weights in a scheme to save money by loading up on cheap fuel at airports like Teterboro. 


The plane failed to take off and tore across a busy intersection and into the side of a clothing 
warehouse, starting a fire. All 11 people in the plane were injured, as were several more on 


the ground. The government estimated damages at $30 million to $40 million. 


A federal report blamed the accident on the plane’s center of gravity being too far forward — 
the result of overfueling masked by Michael Brassington’s earlier lies, prosecutors contended. 


The defense offered witnesses who said the crash more likely was caused by a malfunction 
with the plane’s steering mechanism, which co-pilot Carlos Salaverria and Kimberling both 


Figure 8.2 Criminal convictions for violating safety rules article 
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said froze during the takeoff roll. 


Defense attorneys sought to portray the Brassingtons as the victims of bad legal advice 
through the testimony of an attorney who said he advised them they could fly charters 
without a commercial certificate if they used fewer than six charter brokers. 


Bruce Reinhart, attorney for Paul Brassington, declined to comment on Monday. Michael 
Salnick, representing Michael Brassington, didn’t return a message seeking comment. 


In addition to the conspiracy and endangerment counts, Michael Brassington was also 
convicted on seven counts of making false statements. He was acquitted of 12 other false 
statement counts, and Paul Brassington was acquitted of four. 


Sentencing was set for March 7. The endangerment count carries a maximum 20-year prison 
sentence, and the conspiracy and false statement counts carry five-year maximums, according 
to the US attorney’s office. 


Seven people connected to Platinum were indicted in 2009, and three have pleaded guilty. 
One, former maintenance chief Brien McKenzie, faced trial with the Brassingtons, but 
had his case thrown out by US District Judge Dennis Cavanaugh, who ruled before jury 
deliberations that the government hadn’t proved its case. 


The final defendant, pilot John Kimberlng, had his case severed and is awaiting trial in Florida. 


(Copyright 2010 by the Associated Press. All Rights Reserved.) 





Figure 8.2 Criminal convictions for violating safety rules article (concluded) 


FEDERAL LAW 
Investigation Considerations 


The NTSB has priority over any investigation by another department, agency, or 
instrumentality of the US government. However, this jurisdiction is not exclusive. 
Investigations by other governmental entities often run concurrently with an 
NTSB accident investigation. Accordingly, other investigative entities frequently undertake 
criminal investigations and prosecute misconduct related to accidents being investigated by 
the NTSB. The FBI and the NTSB have a memorandum of understanding in effect regarding 
accident investigations. Both agencies share evidence gathered with each other. 

Those involved in the aviation industry facing an NTSB investigation when there is a 
possibility of criminal wrongdoing should be very careful in providing any evidence to 
the NTSB. Statements (verbal or written) made to the NTSB are not afforded any form 
of privilege in criminal prosecutions and may be used against the party making the 
statement according to the rules of evidence. In addition, NTSB investigative files and 
records are readily available to other government entities with the authority to criminally 
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prosecute.” Aviation lawyers often counsel clients faced with such situations to invoke 
their Fifth Amendment rights against self-incrimination. 

Crimes committed onboard an en-route flight generally fall under federal jurisdiction, 
but may fall under another countries’ jurisdiction or even state jurisdiction depending on 
the choice of law factors. For instance, if a foreign citizen sexually assaults a child over 
international waters en-route from Sweden to the US, US officials can arrest and indict 
the perpetrator upon landing in the US, even though the actual prosecution may occur in 
the perpetrator’s home country. Criminal prosecutions will not compensate any victims 
of personal injury and thus civil remedies should be considered. 


Federal Offense Examples 


Title 49, Chapter 465° makes all of the following conduct a federal offense if committed 
within the Special Aircraft Jurisdiction of the US: assault (18 U.S.C. §113); maiming 
(18 U.S.C. §114); receipt of stolen property (18 U.S.C. §662); murder (18 U.S.C. §1111); 
manslaughter (18 U.S.C. §1112); attempted murder or manslaughter (18 U.S.C. §1113); 
robbery (18 U.S.C. §2111); and sexual abuse (Chapter 109A). For a review of the elements 
that must be proven by the prosecution, please refer to the pertinent statute. 

Special Aircraft Jurisdiction of the US incudes any of the following aircraft in flight:* 


a civil aircraft of the US; 
an aircraft of the armed forces of the US; 
another aircraft in the US; 
another aircraft outside the US: 
i. (that has its next scheduled destination or last place of departure in 
the US, if the aircraft next lands in the US; 
ii. on which an individual commits an offense (as defined in the 
Convention for the Suppression of Unlawful Seizure of Aircraft) if the 
aircraft lands in the US with the individual still on the aircraft; or 
iii. against which an individual commits an offense (as defined in 
subsection (d) or (e) of Article I, section I of the Convention for the 
Suppression of Unlawful Acts against the Safety of Civil Aviation) if 
the aircraft lands in the US with the individual still on the aircraft; 
e. any other aircraft leased without crew to a lessee whose principal place of business is 
in the US or, if the lessee does not have a principal place of business, whose permanent 
residence is in the US. 


ao oe 


Accordingly, special aircraft jurisdiction of the US covers crimes committed by: US civil 
aircraft with an N-number, US military aircraft, any other aircraft within the US, or any 
aircraft outside the US that originated or is destined to a location within the US. 


Aviation-Specific Violations 
This section lists various aviation-related criminal offenses that may result in fines or 
imprisonment. A comprehensive review of every regulation or law that applies to aviation 


2 49US.C. §1131(a)(3). 
3 49 U.S.C. §46506. 
4 49U.S.C. §46501. 
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is well beyond the scope of this text. For specific guidance on the meaning of a statute, 
please refer to the specific definitions statute pertaining to that specific law.” 


Entering Aircraft or Airport Area in Violation if Security Requirements 
(49 U.S.C. §46314) 


(a) Prohibition. A person may not knowingly and willfully enter, in violation of security 
requirements prescribed under section 44901, 44903(b) or (c), or 44906 of this title, an aircraft or 
an airport area that serves an air carrier or foreign air carrier. 


(b) Criminal Penalty 


(1) A person violating subsection (a) of this section shall be fined under title 18, imprisoned 
for not more than one year, or both. 


(2) A person violating subsection (a) of this section with intent to commit, in the aircraft or 
airport area, a felony under a law of the United States or a State shall be fined under title 18, 
imprisoned for not more than 10 years, or both. 


According to the statute above, any person who knowingly and willingly enters an airport 
or aircraft in violation of security requirements may be fined and/or imprisoned for up to 
one year, unless the person intended to commit a felony, in which case imprisonment can 
be up to 10 years. The punishment varies greatly depending on the mens rea. 


Carrying a Weapon or Explosive on an Aircraft (49 U.S.C. §46505) 


(a) Definition. In this section, “loaded firearm” means a starter gun or a weapon designed or 
converted to expel a projectile through an explosive, that has a cartridge, a detonator, or powder 
in the chamber, magazine, cylinder, or clip. 


(b) General Criminal Penalty. An individual shall be fined under title 18, imprisoned for not 
more than 10 years, or both, if the individual: 


(1) when on, or attempting to get on, an aircraft in, or intended for operation in, air 
transportation or intrastate air transportation, has on or about the individual or the property 
of the individual a concealed dangerous weapon that is or would be accessible to the 
individual in flight; 


(2) has placed, attempted to place, or attempted to have placed a loaded firearm on that 
aircraft in property not accessible to passengers in flight; or 


(3) has on or about the individual, or has placed, attempted to place, or attempted to have 
placed on that aircraft, an explosive or incendiary device. 


(c) Criminal Penalty Involving Disregard for Human Life. An individual who willfully and 
without regard for the safety of human life, or with reckless disregard for the safety of human 


5 For example, 49 U.S.C. §40102 lists the definitions for that part. 
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life, violates subsection (b) of this section, shall be fined under title 18, imprisoned for not more 
than 20 years, or both, and, if death results to any person, shall be imprisoned for any term of 
years or for life. 


(d) Non-application. Subsection (b)(1) of this section does not apply to: 


(1) a law enforcement officer of a State or political subdivision of a State, or an officer or 
employee of the United States Government, authorized to carry arms in an official capacity; 


(2) another individual the Administrator of the Federal Aviation Administration or the 
Under Secretary of Transportation for Security by regulation authorizes to carry a dangerous 
weapon in air transportation or intrastate air transportation; or 


(3) an individual transporting a weapon (except a loaded firearm) in baggage not accessible 
to a passenger in flight if the air carrier was informed of the presence of the weapon. 


(e) Conspiracy. If two or more persons conspire to violate subsection (b) or (c), and one or more 
of such persons do any act to effect the object of the conspiracy, each of the parties to such 
conspiracy shall be punished as provided in such subsection. 


Under this statute, if an individual is found carrying a weapon (including starter guns) or 
explosives onto an aircraft, he or she may be fined and/or imprisoned for up to 10 years. 
If a reckless disregard for human life is found in connection with the act, then the period 
of imprisonment may be up to 20 years. Certain individuals, such as law enforcement 
officers, are excluded. 


False Information (49 U.S.C. §46302) 


(a) Civil penalty. A person that, knowing the information to be false, gives, or causes to be given, 
under circumstances in which the information reasonably may be believed, false information 
about an alleged attempt being made or to be made to do an act that would violate section 
46502(a), 46504, 46505, or 46506 of this title, is liable to the United States Government for a civil 
penalty of not more than $10,000 for each violation. 


(b) Compromise and setoff. 


(1) The Secretary of Homeland Security and, for a violation relating to section 46504, the 
Secretary of Transportation, may compromise the amount of a civil penalty imposed under 
subsection (a) of this section. 


(2) The Government may deduct the amount of a civil penalty imposed or compromised 
under this section from amounts it owes the person liable for the penalty. 


Under this statute, giving false information regarding aircraft piracy, cases involving 
interference with a flight crew, or weapons or explosives cases can result in a fine of up to 
$10,000 for each violation. 
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Aviation Penalties (49 U.S.C. §1155) 
(a) Civil Penalty. 


(1) A person violating section 1132, section 1134(b), section 1134 (f)(1), or section 1136 (g) 
(related to an aircraft accident) of this title or a regulation prescribed or order issued under 
any of those sections is liable to the United States Government for a civil penalty of not more 
than $1,000. A separate violation occurs for each day a violation continues. 


(2) This subsection does not apply to a member of the armed forces of the US or an employee 
of the Department of Defense subject to the Uniform Code of Military Justice when the 
member or employee is performing official duties. The appropriate military authorities 
are responsible for taking necessary disciplinary action and submitting to the National 
Transportation Safety Board a timely report on action taken. 


(3) The Board may compromise the amount of a civil penalty imposed under this subsection. 


(4) The Government may deduct the amount of a civil penalty imposed or compromised 
under this subsection from amounts it owes the person liable for the penalty. 


(5) A civil penalty under this subsection may be collected by bringing a civil action against 
the person liable for the penalty. The action shall conform as nearly as practicable to a civil 
action in admiralty. 


(b) Criminal Penalty. 


A person that knowingly and without authority removes, conceals, or withholds a part of a civil 
aircraft involved in an accident, or property on the aircraft at the time of the accident, shall be 
fined under title 18, imprisoned for not more than 10 years, or both. 


Under this statute, an individual removing or concealing aircraft wreckage or property 
onboard the aircraft may be fined and imprisoned. “Guilty intent” is not an element of 
the offense of the unauthorized removal, concealment, or withholding of “a part of a civil 
aircraft involved in an accident, or property on the aircraft at the time of the accident.” 


Interference with Flight Crewmembers and Attendants (49 U.S.C. §46504). 


An individual on an aircraft in the special aircraft jurisdiction of the United States who, by 
assaulting or intimidating a flight crewmember or flight attendant of the aircraft, interferes 
with the performance of the duties of the member or attendant or lessens the ability of the 
member or attendant to perform those duties, or attempts or conspires to do such an act, shall 
be fined under title 18, imprisoned for not more than 20 years, or both. However, if a dangerous 
weapon is used in assaulting or intimidating the member or attendant, the individual shall be 
imprisoned for any term of years or for life. 


6 US. v. Sanders, C.A.2 (N.Y.) 2000, 211 F.3d 711, certiorari denied 121 S.Ct. 574, 531 U.S. 1015. 
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Interfering with a flight crew is a serious offense which can lead to severe penalties. 
If a dangerous weapon is used, the penalty may actually be life in prison. Air rage 
ranges from socially offensive to criminal in nature. Passengers, flight crew, and even 
the aircraft itself may be endangered from an act of air rage, making it a very serious 
matter. This statute is meant to deter air rage incidents. The number of air rage incidents 
rises considerably every year. Many factors are thought to be involved: reduced airline 
customer service, greater airport congestion, a greater sense of entitlement by frequent 
flyers, alcohol and nicotine withdrawal, etc. When someone is prosecuted for air rage, 
the victim of the incident is not compensated and thus should turn to civil remedies. 
Due to the intentional nature of air rage, holding an airline negligent is difficult unless 
perhaps the alleged perpetrator was a flight attendant. 

One recent hazardous trend involves laser pointers. There is no federal law against 
intentionally aiming a laser pointer at an aircraft. However, the FAA stated in June 2011 that 
it would begin imposing civil fines as high as $11,000 on individuals using laser pointers 
to distract pilots. The FAA obtained a legal interpretation which found that shining a laser 
pointer into an airplane cockpit “could interfere with a flight crew performing its duties 
while operating an aircraft, a violation of Federal Aviation Regulations.” This statute 
could feasibly be used to criminally prosecute such individuals. 


Aircraft Piracy (49 U.S.C. §46502) 
(a) In Special Aircraft Jurisdiction 
(1) In this subsection: 
(A) “aircraft piracy” means seizing or exercising control of an aircraft in the special 


aircraft jurisdiction of the United States by force, violence, threat of force or violence, or 
any form of intimidation, and with wrongful intent. 


(B) an attempt to commit aircraft piracy is in the special aircraft jurisdiction of the United 
States although the aircraft is not in flight at the time of the attempt if the aircraft would 
have been in the special aircraft jurisdiction of the United States had the aircraft piracy 
been completed. 


2) An individual committing or attempting or conspiring to commit aircraft piracy: 
8 pung piring piracy 
(A) shall be imprisoned for at least 20 years; or 


(B) notwithstanding section 3559 (b) of title 18, if the death of another individual results 
from the commission or attempt, shall be put to death or imprisoned for life. 


(b) Outside Special Aircraft Jurisdiction 


(1) An individual committing or conspiring to commit an offense (as defined in the 
Convention for the Suppression of Unlawful Seizure of Aircraft) on an aircraft in flight 
outside the special aircraft jurisdiction of the United States: 


(A) shall be imprisoned for at least 20 years; or 
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(B) notwithstanding section 3559 (b) of title 18, if the death of another individual results 
from the commission or attempt, shall be put to death or imprisoned for life. 


(2) There is jurisdiction over the offense in paragraph (1) if: 
(A) a national of the United States was aboard the aircraft; 
(B) an offender is a national of the United States; or 
(C) an offender is afterwards found in the United States. 


(3) For the purposes of this subsection, the term “national of the United States” has the 
meaning prescribed in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C. 
1101 (a)(22)). 


Accordingly, if an individual is found to have committed, attempted to commit or 
conspired to commit aircraft piracy (hijacking), he or she will be imprisoned at least 
20 years unless another individual was killed in the commission of the crime, in which 
case life imprisonment or the death penalty will result. Elements of proof required under 
this statute are: (1) seizure or exercise of control of an aircraft; (2) by force, violence, or 
intimidation, or the threat thereof; (3) with wrongful intent; and (4) while in the special 
aircraft jurisdiction of the US.’ 


Violation of National Defense Airspace (49 U.S.C. §46307) 


A person that knowingly or willfully violates section 40103(b)(3) of this title or a regulation 
prescribed or order issued under section 40103(b)(3) shall be fined under title 18, imprisoned for 
not more than one year, or both. 


This statute deals with use of airspace and what happens if certain types of airspace are 
violated. Of course, doing this is also a FAR violation. ADIZs, National Security areas, 
certain Prohibited Areas and certain TFR airspace are all applicable to this statute. The 
mental state required here is knowing or willfully. Knowing means that the actor knows, 
or should know, that the results of his conduct are reasonably certain to occur. Willfully 
means disposed or inclined to commit the act. 


Registration Violations Involving Aircraft Not Providing Air Transportation 
(49 U.S.C. §46306) 


(a) Application. This section applies only to aircraft not used to provide air transportation. 


(b) General Criminal Penalty. Except as provided by subsection (c) of this section, a person shall 
be fined under title 18, imprisoned for not more than 3 years, or both, if the person: 


(1) knowingly and willfully forges or alters a certificate authorized to be issued under this 
part; 


7 U.S. v. Dixon, C.A.6 (Mich.) 1979, 592 F.2d 329, certiorari denied 99 S.Ct. 2179, 441 U.S. 951. 
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(2) knowingly sells, uses, attempts to use, or possesses with the intent to use, such a certificate; 


(3) knowingly and willfully displays or causes to be displayed on an aircraft a mark that is 
false or misleading about the nationality or registration of the aircraft; 


(4) obtains a certificate authorized to be issued under this part by knowingly and willfully 
falsifying or concealing a material fact, making a false, fictitious, or fraudulent statement, 
or making or using a false document knowing it contains a false, fictitious, or fraudulent 
statement or entry; 


(5) owns an aircraft eligible for registration under section 44102 of this title and knowingly 
and willfully operates, attempts to operate, or allows another person to operate the aircraft 
when — (A) the aircraft is not registered under section 44103 of this title or the certificate of 
registration is suspended or revoked; or (B) the owner knows or has reason to know that the 
other person does not have proper authorization to operate or navigate the aircraft without 
registration for a period of time after transfer of ownership; 


(6) knowingly and willfully operates or attempts to operate an aircraft eligible for registration 
under section 44102 of this title knowing that — (A) the aircraft is not registered under section 
44103 of this title; (B) the certificate of registration is suspended or revoked; or (C) the person 
does not have proper authorization to operate or navigate the aircraft without registration 
for a period of time after transfer of ownership; 


(7) knowingly and willfully serves or attempts to serve in any capacity as an airman without 
an airman’s certificate authorizing the individual to serve in that capacity; 


(8) knowingly and willfully employs for service or uses in any capacity as an airman an 
individual who does not have an airman’s certificate authorizing the individual to serve in 
that capacity; or 


(9) operates an aircraft with a fuel tank or fuel system that has been installed or modified 
knowing that the tank, system, installation, or modification does not comply with regulations 
and requirements of the Administrator of the Federal Aviation Administration. 


(c) Controlled Substance Criminal Penalty 


(1) In this subsection, “controlled substance” has the same meaning given that term in section 
102 of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 802). 


(2) A person violating subsection (b) of this section shall be fined under title 18, imprisoned 
for not more than 5 years, or both, if the violation is related to transporting a controlled 
substance by aircraft or aiding or facilitating a controlled substance violation and the 
transporting, aiding, or facilitating — (A) is punishable by death or imprisonment of more 
than one year under a law of the United States or a State; or (B) that is provided is related 
to an act punishable by death or imprisonment for more than one year under a law of the 
United States or a State related to a controlled substance (except a law related to simple 
possession of a controlled substance). 
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(3) A term of imprisonment imposed under paragraph (2) of this subsection shall be served 
in addition to, and not concurrently with, any other term of imprisonment imposed on the 
individual. 


(d) Seizure and Forfeiture 


(1) The Administrator of Drug Enforcement or the Commissioner of Customs may seize and 
forfeit under the customs laws an aircraft whose use is related to a violation of subsection 
(b) of this section, or to aid or facilitate a violation, regardless of whether a person is charged 
with the violation. 


(2) An aircraft’s use is presumed to have been related to a violation of, or to aid or facilitate 
a violation of — (A) subsection (b)(1) of this section if the aircraft certificate of registration 
has been forged or altered; (B) subsection (b)(3) of this section if there is an external display 
of false or misleading registration numbers or country of registration; (C) subsection 
(b)(4) of this section if — (i) the aircraft is registered to a false or fictitious person; or (ii) the 
application form used to obtain the aircraft certificate of registration contains a material 
false statement; (D) subsection (b)(5) of this section if the aircraft was operated when it was 
not registered under section 44103 of this title; or (E) subsection (b)(9) of this section if the 
aircraft has a fuel tank or fuel system that was installed or altered — (i) in violation of a 
regulation or requirement of the Administrator of the Federal Aviation Administration; or 
(ii) if a certificate required to be issued for the installation or alteration is not carried on the 
aircraft. 


(3) The Administrator of the Federal Aviation Administration, the Administrator of Drug 
Enforcement, and the Commissioner shall agree to a memorandum of understanding to 
establish procedures to carry out this subsection. 


(e) Relationship to State Laws. This part does not prevent a State from establishing a criminal 
penalty, including providing for forfeiture and seizure of aircraft, for a person that: 


(1) knowingly and willfully forges or alters an aircraft certificate of registration; 


(2) knowingly sells, uses, attempts to use, or possesses with the intent to use, a fraudulent 
aircraft certificate of registration; 


(3) knowingly and willfully displays or causes to be displayed on an aircraft a mark that is 
false or misleading about the nationality or registration of the aircraft; or 


(4) obtains an aircraft certificate of registration from the Administrator of the Federal Aviation 
Administration by — (A) knowingly and willfully falsifying or concealing a material fact; 
(B) making a false, fictitious, or fraudulent statement; or (C) making or using a false document 
knowing it contains a false, fictitious, or fraudulent statement or entry. 


This statute is often used when a pilot intentionally misstate an aircraft identity, alters the 
registration number, or displays false or misleading markings on his airplane. The FAA 
takes such intentional misstatements very seriously. Violations can lead to fines, prison 
sentences, and aircraft seizure. 
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Criminal Penalty for Pilots Operating in Air Transportation without an Airman’s 
Certificate (49 U.S.C. §46317) 


a) General Criminal Penalty. An individual shall be fined under title 18 or imprisoned for not 
more than 3 years, or both, if that individual: 


(1) knowingly and willfully serves or attempts to serve in any capacity as an airman operating 
an aircraft in air transportation without an airman’s certificate authorizing the individual to 
serve in that capacity; or 


(2) knowingly and willfully employs for service or uses in any capacity as an airman to 
operate an aircraft in air transportation an individual who does not have an airman’s 
certificate authorizing the individual to serve in that capacity. 


(b) Controlled Substance Criminal Penalty 


(1) Controlled substances defined. In this subsection, the term “controlled substance” has 
the meaning given that term in section 102 of the Comprehensive Drug Abuse Prevention 
and Control Act of 1970 (21 U.S.C. 802). 


(2) Criminal penalty. An individual violating subsection (a) shall be fined under title 18 or 
imprisoned for not more than 5 years, or both, if the violation is related to transporting a 
controlled substance by aircraft or aiding or facilitating a controlled substance violation and 
that transporting, aiding, or facilitating: 


(A) is punishable by death or imprisonment of more than 1 year under a Federal or State 
law; or 


(B) is related to an act punishable by death or imprisonment for more than 1 year under 
a Federal or State law related to a controlled substance (except a law related to simple 
possession (as that term is used in section 46306(c)) of a controlled substance). 


(3) Terms of imprisonment. A term of imprisonment imposed under paragraph (2) shall be 
served in addition to, and not concurrently with, any other term of imprisonment imposed 
on the individual subject to the imprisonment. 


Flying without a pilot’s license, or employing someone to do so, may lead to incarceration 
and/or fines. If you do so while transporting a controlled substance, the penalties increase 
drastically. 


Transporting Hazardous Material (49 U.S.C. §46312) 
a) In General. A person shall be fined under title 18, imprisoned for not more than 5 years, or 


both, if the person, in violation of a regulation or requirement related to the transportation of 
hazardous material prescribed by the Secretary of Transportation under this part or chapter 51: 


(1) willfully delivers, or causes to be delivered, property containing hazardous material to 
an air carrier or to an operator of a civil aircraft for transportation in air commerce; or 
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(2) recklessly causes the transportation in air commerce of the property. 


(b) Knowledge of Regulations. For the purposes of subsection (a), knowledge by the person of 
the existence of a regulation or requirement related to the transportation of hazardous material 
prescribed by the Secretary under this part or chapter 51 is not an element of an offense under 
this section but shall be considered in mitigation of the penalty. 


49 U.S.C. §46312 is a strict liability offense. Knowledge is not required. This statute is often 
used to prosecute people who transport hazardous material on commercial aircraft. The 
list of material that you cannot transport, or cause to be transported, is beyond the scope 
of this text. 


Lighting Violations Involving Transporting Controlled Substances by Aircraft Not 
Providing Air Transportation (49 U.S.C. §46315) 


(a) Application. This section applies only to aircraft not used to provide air transportation. 


(b) Criminal Penalty. A person shall be fined under title 18, imprisoned for not more than 5 
years, or both, if: 


(1) the person knowingly and willfully operates an aircraft in violation of a regulation or 
requirement of the Administrator of the Federal Aviation Administration related to the 
display of navigation or anticollision lights; 


(2) the person is knowingly transporting a controlled substance by aircraft or aiding or 
facilitating a controlled substance offense; and 


(3) the transporting, aiding, or facilitating: 


(A) is punishable by death or imprisonment for more than one year under a law of the 
United States or a State; or 


(B) is provided in connection with an act punishable by death or imprisonment for more 
than one year under a law of the United States or a State related to a controlled substance 
(except a law related to simple possession of a controlled substance). 


This statute is directed at those who use non-commercial aircraft to smuggle certain 
controlled substances. Specifically, pilots that turn off their navigation or anticollision 
lights to avoid detection are subject to fines and/or imprisonment not to exceed five years. 


Interference with Air Navigation (49 U.S.C. §46308) 


A person shall be fined under title 18, imprisoned for not more than 5 years, or both, if the 
person: 


(1) with intent to interfere with air navigation in the United States, exhibits in the United States 
a light or signal at a place or in a way likely to be mistaken for a true light or signal established 
under this part or for a true light or signal used at an air navigation facility; 
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(2) after a warning from the Administrator of the Federal Aviation Administration, continues to 
maintain a misleading light or signal; or 


(3) knowingly interferes with the operation of a true light or signal. 


Like the prohibition against interfering with a flight crew display, interfering with 
navigation signals can lead to imprisonment. The elements of this statute require the mens 
rea, depending on the paragraph, of intent or knowledge. 


Interference with Security Screening Personnel (49 U.S.C. §46503) 


An individual in an area within a commercial service airport in the US who, by assaulting a 
Federal, airport, or air carrier employee who has security duties within the airport, interferes 
with the performance of the duties of the employee or lessens the ability of the employee to 
perform those duties, shall be fined under title 18, imprisoned for not more than 10 years, or 
both. If the individual used a dangerous weapon in committing the assault or interference, the 
individual may be imprisoned for any term of years or life imprisonment. 


This statute is very straightforward. Notice that the penalties for this are very harsh. It 
applies to assaults on both public and private individuals. 


Application of Certain Criminal Laws to Acts on Aircraft (49 U.S.C. §46506) 


An individual on an aircraft in the special aircraft jurisdiction of the United States who commits 
an act that: 


(1) if committed in the special maritime and territorial jurisdiction of the United States 
(as defined in section 7 of title 18) would violate section 113, 114, 661, 662, 1111, 1112, 1113, or 
2111 or chapter 109A of title 18, shall be fined under title 18, imprisoned under that section or 
chapter, or both; or 


(2) if committed in the District of Columbia would violate section 9 of the Act of July 29, 1892 
(D.C. Code §22-1112), shall be fined under title 18, imprisoned under section 9 of the Act, or 
both. 


This is a broad statute that incorporates criminal statutes that do not otherwise apply 
to activity occurring aboard aircraft. For example, 18 U.S.C. §1111 is incorporated by 
this statute. Therefore, murder (18 U.S.C. §1111) on board aircraft in the special aircraft 
jurisdiction of the U.S. subjects the perpetrator to Title 18 criminal penalties. 


Fraud Involving Aircraft or Space Vehicle Parts in Interstate or Foreign Commerce 
(18 U.S.C. §38) 


(a) Offenses. Whoever, in or affecting interstate or foreign commerce, knowingly and with the 
intent to defraud: 


(1) (A) falsifies or conceals a material fact concerning any aircraft or space vehicle part; 


CHAPTER 8 - AVIATION CRIMINAL LAW 211 


(B) makes any materially fraudulent representation concerning any aircraft or space 
vehicle part; or 


(C) makes or uses any materially false writing, entry, certification, document, record, data 
plate, label, or electronic communication concerning any aircraft or space vehicle part; 


(2) exports from or imports or introduces into the United States, sells, trades, installs on 
or in any aircraft or space vehicle any aircraft or space vehicle part using or by means of a 
fraudulent representation, document, record, certification, depiction, data plate, label, or 
electronic communication; or 


(3) attempts or conspires to commit an offense described in paragraph (1) or (2), shall be 
punished as provided in subsection (b). 


(b) Penalties. The punishment for an offense under subsection (a) is as follows: 


(1) Aviation quality. If the offense relates to the aviation quality of a part and the part is 
installed in an aircraft or space vehicle, a fine of not more than $500,000, imprisonment for 
not more than 15 years, or both. 


(2) Failure to operate as represented. If, by reason of the failure of the part to operate as 
represented, the part to which the offense is related is the proximate cause of a malfunction 
or failure that results in serious bodily injury (as defined in section 1365), a fine of not more 
than $1,000,000, imprisonment for not more than 20 years, or both. 


(3) Failure resulting in death. If, by reason of the failure of the part to operate as represented, 
the part to which the offense is related is the proximate cause of a malfunction or failure that 
results in the death of any person, a fine of not more than $1,000,000, imprisonment for any 
term of years or life, or both. 


(4) Other circumstances. In the case of an offense under subsection (a) not described in 
paragraph (1), (2), or (3) of this subsection, a fine under this title, imprisonment for not more 
than 10 years, or both. 


(5) Organizations. If the offense is committed by an organization, a fine of not more than 
(A) $10,000,000 in the case of an offense described in paragraph (1) or (4); and 
(B) $20,000,000 in the case of an offense described in paragraph (2) or (3). 
(c) Civil Remedies 


(1) In general. The district courts of the United States shall have jurisdiction to prevent and 
restrain violations of this section by issuing appropriate orders, including: 


(A) ordering a person (convicted of an offense under this section) to divest any interest, direct 
or indirect, in any enterprise used to commit or facilitate the commission of the offense, or to 
destroy, or to mutilate and sell as scrap, aircraft material or part inventories or stocks; 
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(B) imposing reasonable restrictions on the future activities or investments of any such 
person, including prohibiting engagement in the same type of endeavor as used to 
commit the offense; and 


(C) ordering the dissolution or reorganization of any enterprise knowingly used to 
commit or facilitate the commission of an offense under this section making due 
provisions for the rights and interests of innocent persons. 


(2) Restraining orders and prohibition. Pending final determination of a proceeding brought 
under this section, the court may enter such restraining orders or prohibitions, or take such 
other actions (including the acceptance of satisfactory performance bonds) as the court 
deems proper. 


(3) Estoppel. A final judgment rendered in favor of the United States in any criminal 
proceeding brought under this section shall stop the defendant from denying the essential 
allegations of the criminal offense in any subsequent civil proceeding brought by the United 
States. 


(d) Criminal Forfeiture 


(1) In general. The court, in imposing sentence on any person convicted of an offense under 
this section, shall order, in addition to any other sentence and irrespective of any provision 
of State law, that the person forfeit to the United States: 


(A) any property constituting, or derived from, any proceeds that the person obtained, 
directly or indirectly, as a result of the offense; and 


(B) any property used, or intended to be used in any manner, to commit or facilitate 
the commission of the offense, if the court in its discretion so determines, taking into 
consideration the nature, scope, and proportionality of the use of the property on the 
offense. 


(2) Application of other law. The forfeiture of property under this section, including any 
seizure and disposition of the property, and any proceedings relating to the property, shall 
be governed by section 413 of the Comprehensive Drug Abuse and Prevention Act of 1970 
(21 U.S.C. 853) (not including subsection (d) of that section). 


(e) Construction with Other Law. This section does not preempt or displace any other remedy, 
civil or criminal, provided by Federal or State law for the fraudulent importation, sale, trade, 
installation, or introduction into commerce of an aircraft or space vehicle part. 


(f) Territorial Scope. This section also applies to conduct occurring outside the United States if: 


(1) the offender is a natural person who is a citizen or permanent resident alien of the 
United States, or an organization organized under the laws of the United States or political 
subdivision thereof; 
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(2) the aircraft or spacecraft part as to which the violation relates was installed in an aircraft 
or space vehicle owned or operated at the time of the offense by a citizen or permanent 
resident alien of the United States, or by an organization thereof; or 


(3) an act in furtherance of the offense was committed in the United States. 


Obviously society has a vested interest in preventing the use of fake aircraft parts. As 
Case 8.1 illustrates, the penalties for violating this statute can be harsh. If a death results 
because of the fraudulent parts or certification, a person can be sentenced to life in prison. 


Case 8.1 US v. Parker, 553 F.3d 1309 (2009) 
US Court of Appeals, Tenth Circuit 


FACTS: Robert Parker and two co-defendants were accused of improperly overhauling 
small aircraft engines and falsely representing to customers that the engines met FAA 
requirements. After a jury trial, Parker was convicted on five counts for his role in the 
scheme. The counts included conspiracy, three counts for aiding and abetting or making 
or using false writings in connection with aircraft parts, and one count for mail fraud. The 


district court sentenced Parker to 72 months in prison and ordered him to pay $378,633 in 
restitution. Parker appealed his conviction. 


ISSUE: Was evidence that the defendant played a central role in marketing and advertising 
defective aircraft engines, and that the defendant did not stop selling the engines once he 
learned about inadequate mechanical work, sufficient to support a conviction for making or 
using false writings in connection with aircraft parts? 


HOLDING: Evidence was sufficient to support Parker’s conviction for making or using false 
writings in connection with aircraft parts pursuant to 18 U.S.C.A. §38(a)(1)(C), (a)(3). 





Operation of a Common Carrier under the Influence of Alcohol or Drugs 
(18 U.S.C. §342) 


Whoever operates or directs the operation of a common carrier while under the influence of 
alcohol or any controlled substance (as defined in section 102 of the Controlled Substances Act 
(21 U.S.C. 802)) shall be imprisoned not more than fifteen years or fined under this title, or both. 


Destruction of Aircraft or Aircraft Facilities (18 U.S.C. §32) 
(a) Whoever willfully: 


(1) sets fire to, damages, destroys, disables, or wrecks any aircraft in the special aircraft 
jurisdiction of the United States or any civil aircraft used, operated, or employed in interstate, 
overseas, or foreign air commerce; 
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(2) places or causes to be placed a destructive device or substance in, upon, or in proximity 
to, or otherwise makes or causes to be made unworkable or unusable or hazardous to 
work or use, any such aircraft, or any part or other materials used or intended to be used 
in connection with the operation of such aircraft, if such placing or causing to be placed or 
such making or causing to be made is likely to endanger the safety of any such aircraft; 


(3) sets fire to, damages, destroys, or disables any air navigation facility, or interferes by force 
or violence with the operation of such facility, if such fire, damaging, destroying, disabling, 
or interfering is likely to endanger the safety of any such aircraft in flight; 


(4) with the intent to damage, destroy, or disable any such aircraft, sets fire to, damages, 
destroys, or disables or places a destructive device or substance in, upon, or in proximity 
to, any appliance or structure, ramp, landing area, property, machine, or apparatus, or any 
facility or other material used, or intended to be used, in connection with the operation, 
maintenance, loading, unloading or storage of any such aircraft or any cargo carried or 
intended to be carried on any such aircraft; 


(5) performs an act of violence against or incapacitates any individual on any such aircraft, if 
such act of violence or incapacitation is likely to endanger the safety of such aircraft; 


(6) communicates information, knowing the information to be false and under circumstances 
in which such information may reasonably be believed, thereby endangering the safety of 
any such aircraft in flight; or 


(7) attempts or conspires to do anything prohibited under paragraphs (1) through (6) of this 
subsection; shall be fined under this title or imprisoned not more than twenty years or both. 


(b) Whoever willfully: 


(1) performs an act of violence against any individual on board any civil aircraft registered 
in a country other than the United States while such aircraft is in flight, if such act is likely to 
endanger the safety of that aircraft; 


(2) destroys a civil aircraft registered in a country other than the United States while such 
aircraft is in service or causes damage to such an aircraft which renders that aircraft incapable 
of flight or which is likely to endanger that aircraft’s safety in flight; 


(3) places or causes to be placed on a civil aircraft registered in a country other than the 
United States while such aircraft is in service, a device or substance which is likely to destroy 
that aircraft, or to cause damage to that aircraft which renders that aircraft incapable of flight 
or which is likely to endanger that aircraft's safety in flight; or 


(4) attempts or conspires to commit an offense described in paragraphs (1) through (3) of this 
subsection; shall be fined under this title or imprisoned not more than twenty years, or both. 
There is jurisdiction over an offense under this subsection if a national of the United States 
was on board, or would have been on board, the aircraft; an offender is a national of the 
United States; or an offender is afterwards found in the United States. For purposes of this 
subsection, the term “national of the United States” has the meaning prescribed in section 


CHAPTER 8 + AVIATION CRIMINAL LAW 215 


101(a)(22) of the Immigration and Nationality Act. (c) Whoever willfully imparts or conveys 
any threat to do an act which would violate any of paragraphs (1) through (5) of subsection 
(a) or any of paragraphs (1) through (3) of subsection (b) of this section, with an apparent 
determination and will to carry the threat into execution shall be fined under this title or 
imprisoned not more than five years, or both. 


According to this statute, any individual who willingly attempts, conspires or succeeds in 
damaging or destroying an aircraft, aircraft facility or air navigation facility directly (such 
as by setting fire to an aircraft) or indirectly (such by incapacitating an individual which 
then endangers the aircrafts safety), in or outside the US, may be fined, be imprisoned up 
to 20 years, or both. 


Violence at International Airports (18 U.S.C. §37) 
(a) Offense 
A person who unlawfully and intentionally, using any device, substance, or weapon: 


(1) performs an act of violence against a person at an airport serving international civil 
aviation that causes or is likely to cause serious bodily injury (as defined in section 1365 of 
this title) or death; or 


(2) destroys or seriously damages the facilities of an airport serving international civil 
aviation or a civil aircraft not in service located thereon or disrupts the services of the airport, 


if such an act endangers or is likely to endanger safety at that airport, or attempts or conspires 
to do such an act, shall be fined under this title, imprisoned not more than 20 years, or both; and 
if the death of any person results from conduct prohibited by this subsection, shall be punished 
by death or imprisoned for any term of years or for life. 


(b) Jurisdiction. There is jurisdiction over the prohibited activity in subsection (a) if: 
(1) the prohibited activity takes place in the United States; or 
(2) the prohibited activity takes place outside the United States, and 
(A) the offender is later found in the United States; or 


(B) an offender or a victim is a national of the United States (as defined in section 101(a) 
(22) of the Immigration and Nationality Act (8 U.S.C. 1101 (a)(22))). 


(c) Bar to Prosecution. It is a bar to Federal prosecution under subsection (a) for conduct that 
occurred within the United States that the conduct involved was during or in relation to a labor 
dispute, and such conduct is prohibited as a felony under the law of the State in which it was 
committed. For the purposes of this section, the term “labor dispute” has the meaning set forth 
in section 2(c)[1] of the Norris-LaGuardia Act, as amended (29 U.S.C. 113 (c)), and the term 
“State” means a State of the United States, the District of Columbia, and any commonwealth, 
territory, or possession of the United States. 
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Certain violent crimes committed in international airports within the US and, sometimes 
even when the airport is outside of the US, fall within the jurisdiction of the US. This 
federal statute does not apply to violent acts related to labor disputes; however, state 
statutes still apply. 


The FAA and Criminal Law 


The FAA decides when to refer a violation to the Department of Transportation Office of 
Inspector General (OIG) for criminal investigation. The Department of Transportation OIG 
has federal statutory authority to investigate all allegations of criminal activity relating 
to the Department of Transportation’s programs, operations, or administrations. If the 
FAA suspects a criminal violation may have occurred, it will coordinate internally with 
any affected program’s offices, the Office of Security and Hazardous Materials, and FAA 
legal counsel. 

When a suspected criminal violation occurs, FAA investigators identify possible 
witnesses and safeguard all possible evidence. The investigators avoid speaking with 
suspected violators about the violation. The FAA cannot offer immunity for testimony. 
Only the Department of Justice can do this. Usually only “use immunity” is offered. Under 
a grant of use immunity, the government cannot use a witness’ testimony to prosecute the 
witness. However, use immunity allows the government to prosecute a witness as long as 
it can prove the information used to prosecute came from a legitimate source independent 
of the compelled testimony. 

Criminal investigations can be independently or jointly conducted. Either way, 
criminal investigations occurring alongside civil (statutory or regulatory violation) 
investigations create close coordination with the federal, state, or local law enforcement 
agency handling the case. Often, law enforcement agencies need the FAA’s technical 
assistance for investigations. Generally, criminal investigations are prioritized over FAA 
administrative investigations. However, if the FAA’s legal counsel and program office 
determines that aviation safety requires immediate action, certification or enforcement 
actions may be instituted. 

Immunity programs like the Flight Operational Quality Assurance Program and 
the NASA Aviation Safety Reporting Program, which are intended to provide a means 
of reporting and improving safety without fear of ramifications, are not applicable to 
criminal offenses. That is, 14 CFR §91.25 prohibits the use of any reports submitted to 
NASA under the ASRS (or information derived therefrom) in any disciplinary action, 
except information concerning criminal offenses or accidents.® 

Some regulatory violations may also be criminal violations, such as the falsification 
of records. Regulations applicable to the transportation of hazardous materials are 
enforceable both civilly and criminally (49 U.S.C. §§5121, 5222, and 5123, 5124). The 
Department of Justice and the US Attorney are responsible for prosecuting criminal 
violations involving the transportation of hazardous materials. 


8 14CFR§13.401(e) removes criminal or deliberate acts from the immunity provisions of the Flight Operational 
Quality Assurance Program. 
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Criminal activity is categorically excluded from the FAA enforcement decision process 
— that is, the FAA itself has no criminal prosecution authority. The FAA can take any 
civil remedial enforcement action and punitive enforcement action it deems necessary. 
It only applies punitive damages when it is trying to create a record of violations or 
when sanctions given did not seem sufficient to deter future violators. When the FAA 
is determining sanctions, mitigating factors are taken into account. For example, if a 
criminal sentence was already served or a fine was already paid for the same conduct, 
the FAA may choose a lighter sanction. Still, criminal conduct may lessen the chances 
of the FAA approving remedial training after a violation. 


Interagency Investigations 


An recent example of an interagency investigation and criminal prosecution involves 
FAA medical certification. Individuals wishing to gain an FAA medical certificate are 
required to give the FAA written permission to search the National Driver Registry 
for traffic violations. The FAA, the Department of Transportation Office of Inspector 
General, and the Social Security Administration (SSA) used this interagency exchange 
of information in coordination with the US Attorney’s Office in a controversial program 
called Operation Safe Pilot. 

The Operation Safe Pilot program of Northern California was a joint criminal 
investigation conducted by the SSA, the Department of Transportation and the FAA 
to reveal any medically unfit individuals with FAA certifications to fly. This was 
achieved by the two agencies sharing Privacy Act 1974 information about individuals 
without their consent. The Privacy Act specifically forbids information disclosures 
without written consent unless it falls within a narrow exception. Stanmore Cooper was 
red-flagged because he was both receiving disability benefits from the SSA (due to 
having HIV) while also maintaining FAA certification to fly. 

Cooper was convicted of making and delivering false writing to the FAA under 18 
U.S.C. §1018 and for false statements under 18 U.S.C. §1001. While Cooper originally 
entered a guilty plea, he later appealed the case, claiming that under the guise of the 
Operation Safe Flight program, the SSA and the FAA violated his Privacy Act 1974 
rights. He claimed that when his fundamental right to privacy was violated, he suffered 
humiliation, mental and emotional suffering, and a fear of future social exclusion. In 
March 2012, the US Supreme Court held that Cooper’s claims of mental and emotional 
distress were not covered under the Privacy Act. 





November 30, 2011 


WASHINGTON: The Supreme Court took up an important privacy case on Wednesday that 
traces back to the mid-2000s when the Social Security Administration and Department of 
Transportation exchanged confidential information related to thousands of private pilots. 

As part of the fraud investigation called “Operation Safe Pilot,” Social Security officials 
revealed to aviation regulators that San Francisco pilot Stanmore Cooper was HIV-positive 
and had obtained disability benefits. 

Cooper, who had not admitted his condition as he repeatedly renewed his pilot’s license 
and medical certificate, said he was “devastated” by the breach of medical privacy. In the 
core dispute before the justices on Wednesday, Cooper sued under a 1974 privacy law 
intended to prevent federal agencies from sharing or publicly leaking information. 

He sought money damages for the anxiety, sleeplessness, loss of appetite and other 
physical ailments he developed when his medical information was shared among agencies 
without his consent. The government said his claim should be dismissed because the 
privacy law permits money only for financial losses, which Cooper did not assert, and not 
for emotional injuries. 

A federal trial judge agreed, but the US Court of Appeals for the 9th Circuit reversed and 
said the post-Watergate privacy statute’s reference to “actual damages” covers proven 
mental or emotional distress arising from the intentional release of private information. 

The high court on Wednesday heard the government’s appeal in the case that could 
affect the ability of victims of government privacy breaches to obtain damages for mental 
and emotional distress. Lower courts are split on whether “actual damages” encompass 
such distress along with out-of-pocket financial losses. 

Among the groups that have entered the case on the side of Cooper are the National 
Whistleblower Center and the AIDS Foundation of Chicago. The latter organization, joined 
by other advocates for people with the virus, referred to “the intense fear that many 
people living with HIV have of unauthorized disclosure of their HIV status, because such 
disclosures often lead to intense stigma, discrimination and psychological injuries.” 

Cooper’s situation is unusual because he deliberately declined to reveal he was HIV- 
positive on FAA forms — even after it no longer would have been disqualifying. Cooper, 
who started flying in 1964, pleaded guilty to a misdemeanor charge and was sentenced 
to two years of probation and fined $1,000. Yet his case could affect people in a multitude 
of situations, including those who might be subject to government leaks as retaliation. 

Raymond Cardozo, Cooper’s lawyer, told the justices the case could particularly impact 
“the whistle-blower who the government chooses to silence by embarrassing and 
humiliating them.” 

Cardozo argued that the government’s narrow interpretation of the law’s remedies “would 
mean that the very individuals Congress sought to protect in this act would have no remedy at 
all for the primary form of harm” that occurs when private information is released. 


Figure 8.3 Pilots have limited privacy interest in FAA medical data article 


Assistant US Solicitor General Eric Feigin countered that, based on the context and 
history of the legislation, the phrase “actual damages” covers only out-of-pocket expenses. 
“If Congress had intended to ... allow uncapped emotional distress claims,” it would have 
stated it clearly, he told the justices. 

Feigin said Congress “would not have taken lightly” the possibility that the federal 
government would be exposed to more expansive damages for violating privacy interests. 

Justice Ruth Bader Ginsburg was among the justices who appeared more sympathetic to 
Cooper’s claim. 


“The person who is subject to this embarrassment, this humiliation, doesn’t have out-of- 
pocket costs, but is terribly distressed, nervous, anxious and all the rest,” she told Feigin, 
adding that she believed Congress was focused on emotional distress when it passed 
the law. 


Chief Justice John Roberts was among those who appeared to agree with the government 
that if damages for emotional distress were allowed, Congress would have made that clear in 
the statute. 


“What you are saying is this is a really big chunk of damages, because this is what the whole 
act is about,” Roberts told Cardozo. “It seems to me that that argument suggests that there 
is some weight to the government’s point that ... you really do need a clearer” statement 
allowing such damages. 


Justice Sonia Sotomayor asked whether Cardozo knew of any “runaway verdicts” based on 
awards of mental damages. 

He said the highest he could recall involved a bank president who won a $100,000 
award after a federal agency leaked false information to the news media that the man was 
“a money launderer.” 

Justice Anthony Kennedy asked Feigin whether a person who provided “documented 
trauma from psychosomatic illness with medical expenses and lost wages” would qualify for 
damages. 


“If there are documented medical expenses that were out-of-pocket expenses,” Feigin said, 
“then we think, even if they arise from emotional distress, they would be pecuniary harm 
and could be compensated under the Privacy Act.” 


A ruling in the case of Federal Aviation Administration v. Cooper is likely by the end of June 
when the justices traditionally recess for the term. 


(Copyright 2011 Joan Biskupic, USA Today. All Rights Reserved.) 
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STATE LAW 


Federal and state authorities may have concurrent jurisdiction when crimes related to 
aviation are committed. Concurrent jurisdiction is the ability of different courts to exercise 
jurisdiction at the same time over the same subject matter. Some states have established 
aviation-specific criminal laws. For example, the crime of reckless endangerment of others 
could apply to aircraft operators who create a hazard to persons on the ground. In the 
case of a death involving aircraft, state authorities, depending on the jurisdiction, may 
charge criminal negligence, involuntary manslaughter, manslaughter, or third degree 
murder. Other laws range from misdemeanors to felonies depending on the activity. 
As an example, failure to register and pay state taxes on aircraft is a misdemeanor in 
many states. The aircraft may be seized and sold, and the aircraft owner may be fined or 
improsined for up to one year in jail. Many states have prohibitions on activities such as 
low altitude flying, landing on private property without permission, trick or acrobatic 
flying, dropping objects while in flight, careless or reckless aircraft operation, flying 
under the influence, etc.’ 

A recent case occurring in Wisconsin illustrates the application of state law to an 
aviation accident case. Pilot Mark Strub became the first US pilot to be jailed for a 
domestic aircraft accident. On August 28, 2004, he was giving rides at balloon rally 
and, at his passenger’s request, performing aerobatic maneuvers. He was flying low 
over a river and struck power lines that were approximately 70 feet above the water. 
The aircraft that he and his passenger were in crashed into the river and flipped over. 
Strub was able to free himself, but his passenger died. The FAA cited Strub for violating 
minimum safe altitude requirements and operating in a careless and reckless manner. 
The District Attorney filed a criminal complaint in 2007 charging Strub with a violation 
of Wisconsin Statute 940.10 (1). According to this statute: 


Homicide by negligent operation of vehicle 


(1) Whoever causes the death of another human being by the negligent operation or handling 
of a vehicle is guilty of a Class G felony. 


Accordingly, Strub could have been sentenced up to 10 years in prison or fined up to 
$25,000. In order to avoid the felony charges, Strub pleaded guilty to two misdemeanors 
and was sentenced to 30 days in jail, 150 days’ home confinement, and two years’ 
probation. 

We now move from the subjects of aviation accidents and criminal law to the aviation 
labor law arena. 


9 See Arizona Revised Statutes §§28-8271-92 for specific examples. California is a state with especially robust 
statutes pertaining to aviation; its Fish and Game Code, Food and Agriculture Code, Government Code, Health 
& Safety Code, Penal Code, Public Resources Code, and Public Utilities Code all have provisions dealing with 
aviation. For further information, see: http://www.dot.ca.gov/hq/planning/aeronaut/documents/regulations/ 
PUC_SAA. pdf. 
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TERMS AND CONCEPTS 


Actus reus 

Concurrent jurisdiction 

Just culture 

Mens rea 

Office of Inspector General 

Special Aircraft Jurisdiction of the US 
Use immunity 


REVIEW QUESTIONS AND CASE PROBLEMS 


1. 


CANAAN 


In which jurisdiction did the first known criminal prosecution relating to an aviation 
accident occur? 

What is “just culture”? 

Which US agency has investigative priority? 

List three federal statutes that pertain to aviation. Describe what each one penalizes. 
What does Special Aircraft Jurisdiction of the US mean? 

Who does the FAA initially refer potential criminal activity cases to? 

What is criminal immunity? Describe criminal “use” immunity. 

What does concurrent jurisdiction mean? 

What was the “origin” of criminal prosecution resulting from aviation accidents? 
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Aviation Labor Law 


They are in violation of the law, and if they do not report for work within 48 hours, 
they have forfeited their jobs and will be terminated. 


President Ronald Reagan, 
responding to the PATCO strike, August 3, 1981 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. know what a labor union is and understand how one is formed; 

2. recognize the difference between a “major dispute” and a “minor dispute” under the 
Railway Labor Act; 

3. understand the distinction between mediation and arbitration; 

4. understand the role of the federal government in both private and public sector labor 
disputes. 


LABOR POLICY IN THE PRIVATE SECTOR 
The Railway Labor Act 


The Railway Labor Act governs the relationship between employers and employees in the 
airline industry.' The Act is administered by a federal agency, the National Mediation Board, 
and was designed to balance three competing interests: (1) employees’ right to unionize; 
(2) employers’ desire to resolve labor disputes without strikes; and (3) the public’s interest 
in the uninterrupted flow of commerce. It achieves these goals by guaranteeing the rights 
of airline employees to unionize, by obligating employers and unions to bargain in good 
faith over the terms and conditions of employment, and by providing a mandatory 
mediation process before any work stoppage may commence. 

The Railway Labor Act was a response to widespread labor unrest in the rail industry. 
Labor strikes including the Great Railroad Strike of 1877 and the Pullman Strike of 1894 
caused not only significant obstruction of commerce but also resulted in large-scale 
violence. During the 1877 strike, police and state militia fired on striking workers, killing 
dozens. The Pullman Strike also resulted in widespread bloodshed. Prior attempts to 
regulate labor-management relations were largely unsuccessful. The Arbitration Act 


1 45 U.S.C. §181. 
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of 1888 created a system of arbitration, but the federal government had no power to 
enforce the arbitration awards. The Newlands Act of 1913 created the Railway Labor 
Board, which was tasked with investigating and mediating labor disputes, but the 
Board was largely viewed as a corrupt arm of the railroad companies. 

The Railway Labor Act was passed in 1926 to replace the previous system for regulating 
railway labor disputes. The Act favors negotiation and agreement between the parties 
instead of direct federal intervention. It promotes the mutually agreeable resolution of 
labor conflicts by prohibiting both employers and employees from engaging in strikes, 
lockouts, and other types of work stoppages without first following the negotiation 
process set forth in the Act. 


How a Labor Union is Formed 


A labor union is formed by a majority vote of the affected employees. The Railway Labor 
Act prohibits employers from interfering with employees’ right to organize and it flatly 
forbids “yellow dog” contracts, in which an employee must agree never to join a union as 
a condition of employment. 

Once a union has been formed, the first order of business is to negotiate with the 
employer to reach a contract, called a collective bargaining agreement, regarding the terms 
and conditions of employment. Once the employer and the union negotiators have 
reached an agreement in principle, the contract is presented to the union’s members for 
a ratification vote. 


Minor Disputes 


Disagreements inevitably arise between employers and labor unions. These disagreements 
can be classified as either major disputes or minor disputes. A major dispute is one that 
concerns the formation or modification of the collective bargaining agreement. Minor 
disputes, on the other hand, involve isolated grievances that hinge on an interpretation 
of the existing agreement. The distinction is important because the two types of disputes 
are resolved in very different ways. 

Minor disputes that cannot be resolved privately between the union and the employer 
are referred to a board of adjustment.” The composition of the board is determined by the 
parties’ collective bargaining agreement. Generally, boards of adjustment are comprised 
of two representatives from the union and two representatives from management. If these 
four individuals reach a deadlock, either side may request that the National Mediation 
Board appoint a neutral referee. The decision of a board of adjustment is final and binding, 
and it can be enforced in the federal court.’ 


2 45U.S.C. §184 imposes a duty to airlines and airline labor unions to establish boards of adjustment. 45 U.S.C. 
§185 allows the National Mediation Board to establish a National Air Transport Adjustment Board; however, 
the National Mediation Board has never exercised that power. In International Association of Machinists, AFL-CIO 
v. Central Airlines, Inc., 372 U.S. 682 (1963), the Supreme Court held that the formation of boards of adjustment 
is mandatory in the airline industry. 

3 International Association of Machinists, AFL-CIO v. Central Airlines, Inc., 372 U.S. 682 (1963). 
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Figure 9.1 Minor disputes 


The process by which minor disputes are resolved is shown in Figure 9.1 below. You 
will notice that labor strikes, lockouts, and other forms of self-help are not listed. This is 
because the Railway Labor Act prohibits self-help for minor disputes. 


Major Disputes 


The first step to any major dispute is personal negotiation between the employer and the 
union. If negotiations fail, either party may submit the dispute to the National Mediation 
Board. Unlike judges, mediators do not have the power to issue rulings or declare one side 
victorious. Instead, the goal of a mediator is to help the parties reach a settlement. If no 
settlement is reached through the mediation process, there are three possible outcomes, 
as shown in Figure 9.2 below. 
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Figure 9.2 Major disputes 


Option One: Binding Arbitration 


The first option is binding arbitration. This option is only available if both parties agree to 
it. Arbitration is different from mediation. Unlike the mediation process, arbitration is an 
adjudicative process. The arbitrator will hear from both sides and will then make a ruling 
as to how the dispute must be resolved. The benefit of arbitration is that it is quick and 
definitive. The risk of arbitration is that both parties lose the option to craft a mutually 
agreeable solution to their dispute and must instead rely on the wisdom of a neutral third 
party to choose the outcome. 
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Option Two: The Cooling-Off Period 


If the parties do not agree to submit the case to arbitration, the mediation board may 
initiate a 30-day “cooling-off” period. The parties can continue to negotiate amongst 
themselves to try and reach a settlement during this period. Once the 30 days is up, either 
party may engage in “self help.” 

The Railway Labor Act does not list the permissible types of self-help that the union 
or employer may take, but the federal courts have generally refused to place limitations 
on the remedies available to either side after labor negotiations have broken down. For 
unions, self-help generally involves strikes and picketing activities. Employers can engage 
in their own form of self-help by conducting lockouts, hiring new employees to fill the 
vacancies created by striking workers, and imposing the employer’s last best contract 
offer on employees. 


Option Three: Empanelment of a Presidential Emergency Board 


In rare cases, the National Mediation Board may issue a recommendation to the President 
to empanel an emergency board to assist in resolving a labor dispute. The President may 
establish a Presidential Emergency Board (PEB) if the labor dispute threatens “to interrupt 
interstate commerce to a degree such as to deprive any section of the country of essential 
transportation service.” PEBs are convened by executive order and the President selects 
the members of the board. The PEB’s purpose is to investigate a labor dispute and issue 
recommendations to the parties. 

While PEBs have the power to investigate and make recommendations, they ultimately 
cannot enforce those recommendations. All a PEB can do is assist the parties in reaching 
an agreed-upon compromise. This doesn’t mean that a PEB is powerless. Until the Board 
completes its investigation and issues its recommendations, the cooling-off period is 
extended. This allows the PEB to delay both sides’ ability to engage in strikes, lockouts, 
and other forms of self-help. 

The labor dispute between United Airlines and the International Association of 
Machinists and Aerospace Workers (IAM) demonstrates the process that a labor dispute 
must go through before being assigned to a PEB. In 1994, United Airlines was struggling 
financially. The union agreed to purchase shares of United Airlines stock in exchange for 
large cuts in pay and benefits, in order to help the company. The employees’ wages were 
scheduled to return to their pre-1994 levels in July 2000. The plan worked and United 
Airlines reported its highest profits levels ever in 1999. In recognition of the sacrifices that 
the union had made to help the company through its financial difficulties, United Airlines 
promised union members an “industry-leading” contract. 

When negotiations began in 1999, United Airlines was the second-largest passenger 
airline in the US. The IAM represented more than 37,000 United Airlines employees -nearly 
half the domestic workforce. Negotiations were temporarily suspended when another 
labor union unsuccessfully attempted to replace the IAM as the collective bargaining unit 
representing United Airlines’s employees. Shortly after negotiations resumed, terrorists 
attacked the World Trade Center, killing over 3,000 civilians and forever changing the 
US aviation industry. United Airlines — like all other US carriers — began hemorrhaging 
money as the demand for flights suddenly dropped. The company was losing over 
$15 million per day in the months after 9/11. 
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The union had been promised an “industry-leading” contract, but after the 9/11 attacks, 
United Airlines no longer felt that it had the financial security to offer significant pay 
increases to its employees. Contract negotiations broke down between the parties, and the 
union filed an application for mediation services with the National Mediation Board. At 
mediation, the parties identified 45 issues of dispute. The parties participated in mediation 
for 46 days and resolved some of their disputes, but no agreement was reached regarding 
compensation, benefits, and retirement. 

Mediation having failed, the National Mediation Board offered to submit the matter to 
arbitration. United Airlines agreed, but the union did not. As a result, the Board released 
the parties from mediation and initiated a 30-day cooling-off period. During the cooling- 
off period, the Board notified President George W. Bush that the dispute threatened 
to substantially disrupt interstate commerce. The President responded by issuing an 
executive order appointing a PEB to investigate the dispute and issue recommendations. 

PEBs are named in numeric order. The PEB convened by President Bush was designated 
PEB 236. PEB 236 held hearings on the United-IAM contract dispute in January 2002. At 
these hearings, each side was given an opportunity to provide testimony and documents 
in support of its position. The Board members then met privately over the course of 
several days to consider the evidence — 538 pages of transcripts, 99 exhibits, and various 
written submissions by both United Airlines and the union. A month later, PEB 236 issued 
its recommendations. It argued that United Airlines should increase employees’ pay to 
market rates, which were on average 23 percent higher than the wages paid by United 
Airlines; pay employees retroactive pay; and offer higher differential pay based on the 
number and types of licenses held by each individual employee. The PEB recommended 
that any agreement between United Airlines and the union be made part of a broader 
economic recovery program between United Airlines and all the unions representing its 
various employees. 

Shortly after the PEB made its recommendations, United Airlines and the union 
reached a tentative agreement and narrowly avoided a strike. As the PEB recommended, 
United Airlines increased wages, made the increase retroactive, and began negotiating 
a broader economic recovery program with the other unions representing its pilots and 
other employees. It reached tentative agreements with the Airline Pilots Association and 
International Association of Flight Attendants as part of its broad economic recovery 
program. Unfortunately, it was unable to secure loan guarantees for its recovery program, 
filed for bankruptcy in late 2002, and eventually merged with Continental Airlines. 


How Major Disputes are Resolved 


Under the Railway Labor Act, breakdowns in contract negotiations can only end by the 
agreement of the parties. While the federal government can ensure that the parties comply 
with the Act and can offer a forum for the parties to discuss settlement, the Act does not 
provide a method for the federal government to forcibly intervene in a private sector 
labor dispute. This isn’t to say that the federal government could not act in the event of 
a crippling labor dispute. If a strike were to affect national security, the President could 
presumably issue an executive order ending such a strike. Similarly, Congress could 
intervene by passing a statute resolving the parties’ dispute. 

Both the President and Congress have used these powers to end labor strikes in the 
railroad industry, and they very nearly used those powers to end a 1966 strike by the 
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IAM that affected five major US air carriers. At that time, President Johnson considered 
issuing an executive order to end the strike, but ultimately decided that the labor dispute 
did not pose a threat to national security. The Senate passed a resolution ordering the 
employees to return to work, but the strike resolved itself before the House could 
take up the issue. This demonstrates that both Congress and the President could take 
action to force a resolution of a severe labor dispute if it threatened national security or 
commerce. 


LABOR POLICY IN THE GOVERNMENT SECTOR 


Labor policy in the public sector is very different from that in the private sector. President 
Kennedy established the federal government’s modern labor policy in 1962 when he 
issued Executive Order 10988. This order officially recognizes the right of government 
employees to unionize and bargain over conditions of employment. This policy was 
expanded in 1978, when Congress passed — and President Carter signed — the Civil Service 
Reform Act. The Act is administered by the Federal Labor Relations Authority (FLRA) and 
provides a comprehensive system for resolving labor disputes. 


Prohibited Practices in the Public Sector 


The Civil Service Reform Act bars both labor unions and agencies from engaging in certain 
types of behaviors. Among other things, it prohibits labor unions from: 


interfering with any of the rights an employee may have under the Act; 
failing to negotiate with the agency in good faith; 

failing to cooperate in impasse procedures; and 

calling or participating in any strike, work stoppage, slowdown, or picketing. 


It prohibits agencies from: 


e encouraging or discouraging union membership; 

© sponsoring or controlling a union; 

e disciplining or discriminating against any employee for filing a complaint under 
the Act; 

e failing to negotiate with the union in good faith; and 

e failing to cooperate in impasse procedures. 


These prohibitions contain crucial differences with the Railway Labor Act. While self-help 
is sanctioned in the private sector, it is flatly prohibited in the public sector. Violations of 
these prohibitions are called unfair labor practices. When a party believes that an unfair labor 
practice has occurred, it may file a charge with the FLRA. The FLRA will then investigate 
the allegations and, if it concludes that there is indeed evidence of a violation, it will 
issue a complaint and schedule a hearing before an FLRA ALJ. Evidence and testimony 
is presented at these hearings, and the ALJ has broad latitude to craft an appropriate 
remedy. The judge’s decision is appealable to the federal courts. 
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Grievance Procedures in the Public Sector 


In the public sector, all collective bargaining agreements must contain a grievance 
procedure. Grievances are analogous to the “minor disputes” under the Railway Labor 
Act. Section 7103 of the Civil Service Reform Act defines a grievance as any complaint: 


(a) by any employee concerning any matter relating to the employment of the employee; 


(b) by any labor organization concerning any matter relating to the employment of any 
employee; or 


(c) by any employee labor organization, or agency concerning: 
(i) the effect or interpretation, or a claim of breach, of a collective bargaining agreement; or 


(ii) any claimed violation, misinterpretation, or misapplication of any law, rule, or 
regulation affecting conditions of employment. 


Although this definition is incredibly broad, the Act also exempts certain issues from 
the grievance procedure, such as disputes concerning the classification of positions; 
assignment of work; promotions; and interpretation of the agency’s mission, budget, 
organization, number of employees, and internal security. 

While parties are free to establish their own grievance process, the Act requires that 
any such process be “fair” and that it allow for binding arbitration as a last step. The 
collective bargaining agreement between the FAA and the National Air Traffic Controllers 
Association is fairly typical. It provides for the following grievance process: 


Step 1: An affected employee must file a written grievance with the employee’s supervisor 
within 20 days of the incident complained of. The grievance must contain a summary of the 
incident complained of, the names of the affected employees, the date of the incident, and the 
relief being requested. The employee’s supervisor must provide a written response. 


Step 2: If the affected employee is dissatisfied with the supervisor's response, he or she may 
appeal the grievance to the employee’s Branch Manager. The Branch Manager must then 
provide a written response. 


Step 3: If the affected employee is dissatisfied with the Branch Manager’s response, he or she 
may appeal the grievance to the Division Manager. The Division Manager must then provide a 
written response. 


Step 4: If the affected employee is dissatisfied with the Division Manager's response, he or she 
may demand that the grievance be submitted for binding arbitration. 


Once an arbitration award has been issued on a grievance, either party may appeal the 
arbitrator’s decision to the FLRA. An appeal to the FLRA is not a “do-over.” The FLRA will 
not weigh the evidence de novo, but will instead review the record to determine whether or 
not the arbitration award is consistent with the law. This is a difficult burden to reach and 
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it is rare for the FLRA to overturn an arbitration award. Once the FLRA issues its decision, 
the matter can then be appealed to the federal courts. 

The purpose of the grievance procedure is to provide employees with an avenue to 
resolve their concerns and to provide the agency with opportunities to resolve employee 
concerns quickly and easily. 


Contract Negotiations in the Public Sector 


Major disputes in the public sector are handled in a very different manner than they 
would be in the private sector. Whereas the federal government has a limited role in 
private labor disputes, it has much more influence in public sector labor issues. The 
FLRA requires the parties to act in good faith when attempting to negotiate the terms 
of their collective bargaining agreement. If these good faith negotiations fail, either 
party may request the appointment of a mediator to assist the parties in resolving their 
disputes. 

If mediation fails, either party may request that the dispute be referred to the Federal 
Impasse Panel. Unlike the National Mediation Board in the private sector, the Federal Impasse 
Panel has broad authority to hear testimony and evidence, to make recommendations, 
and — if there is still no agreement — to issue a ruling resolving the parties’ dispute. A 
decision of the Federal Impasse Panel is final — it cannot be appealed to any federal court. 


The PATCO Strike of 1981 


In 1981, the Professional Air Traffic Controllers Organization (PATCO) tested the limits of 
the FLRA’s power. PATCO was the union representing air traffic controllers employed by 
the FAA. The FAA and PATCO began negotiations over a new contract in early 1981. By 
August 3, contract negotiations had broken down and PATCO initiated a strike in direct 
violation of the Civil Service Reform Act. 

On the morning of the strike, only 25 percent of the nation’s air traffic controllers 
reported for duty. The FAA was forced to cancel over 26,000 flights because of insufficient 
staffing. That morning, President Reagan issued a stern warning for PATCO members to 
return to work within 48 hours or be terminated: 


President Ronald Reagan 
August 3, 1981 


This morning at 7 a.m. the union representing those who man America’s air traffic control 
facilities called a strike. This was the culmination of 7 months of negotiations between the 
Federal Aviation Administration and the union. At one point in these negotiations agreement 
was reached and signed by both sides, granting a $40 million increase in salaries and benefits. 
This is twice what other government employees can expect. It was granted in recognition of 
the difficulties inherent in the work these people perform. Now, however, the union demands 
are 17 times what had been agreed to — $681 million. This would impose a tax burden on their 
fellow citizens which is unacceptable. 


I would like to thank the supervisors and controllers who are on the job today, helping to get the 
nation’s air system operating safely. In the New York area, for example, four supervisors were 
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scheduled to report for work, and 17 additionally volunteered. At National Airport a traffic 
controller told a newsperson he had resigned from the union and reported to work because, 
“How can I ask my kids to obey the law if I don’t?” This is a great tribute to America. 


Let me make one thing plain. I respect the right of workers in the private sector to strike. 
Indeed, as president of my own union, I led the first strike ever called by that union. I guess 
I’m maybe the first one to ever hold this office who is a lifetime member of an AFL-CIO union. 
But we cannot compare labor-management relations in the private sector with government. 
Government cannot close down the assembly line. It has to provide without interruption the 
protective services which are government's reason for being. 


It was in recognition of this that the Congress passed a law forbidding strikes by government 
employees against the public safety. Let me read the solemn oath taken by each of these 
employees, a sworn affidavit, when they accepted their jobs: “I am not participating in any 
strike against the Government of the United States or any agency thereof, and I will not 
so participate while an employee of the Government of the United States or any agency 
thereof.” 


It is for this reason that I must tell those who fail to report for duty this morning they are in 
violation of the law, and if they do not report for work within 48 hours, they have forfeited their 
jobs and will be terminated.* 


The FAA responded to the strike by immediately filing a complaint with the FLRA. 
The FLRA accepted the complaint and scheduled a hearing to occur one week later, on 
August 10. Meanwhile, on August 5, President Reagan carried through with his threat 
and fired over 11,000 air traffic controllers for refusing to report to work. 

On August 10, the FLRA conducted its hearing on the PATCO strike. It ruled that 
PATCO had conducted an unlawful strike and, as punishment, stripped it of its union 
status. With the stroke of a pen, PATCO was abolished. Air traffic controllers eventually 
formed a new union, the National Air Traffic Controllers Association (NATCA). 

The PATCO strike had lasting effects on air traffic control in the US. Because a majority 
of the workforce was terminated on a single day, the FAA is expected to experience 
periodic staffing dilemmas. The many air traffic controllers who were hired to replace 
the terminated PATCO strikers began to hit the mandatory retirement age in 2006. This 
created a temporary staffing and training crisis, as the FAA has struggled to fill the 
positions being vacated by the first post-PATCO generation of air traffic controllers. 
Aviation analysts predict that the FAA will continue to face cyclical staffing crises every 
25 years for the foreseeable future as a result of the massive terminations that occurred 
on August 5, 1981. 


4 Remarks and Question-and-Answer Session with Reporters on the Air Traffic Controllers Strike, 
August 3, 1981. 
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VIEW PROBLEMS AND CASE QUESTIONS 


What are the differences between mediation and arbitration? 

Can you think of any conditions under which a public sector union would be 
authorized to engage in a strike? 

HYPOTHETICAL: A private sector union disagrees with the way its employer is 
interpreting the parties’ collective bargaining agreement. The agreement states: 
“Local union officers shall be given 40 hours of paid off-duty time annually for official 
union business. Each local shall have a President, Vice President and Treasurer.” In 
one of the locals, the same individual is both the Vice President and the Treasurer. 
The union believes this officer is entitled to 80 hours of official time because she holds 
two positions. The employer believes she is only entitled to 40 hours. Is this a major 
or minor dispute? 

HYPOTHETICAL: The FAA and the NATCA are negotiating over the terms of a new 
collective bargaining agreement. The local NATCA officers at a small airport initiate 
a strike without seeking approval from the national union office. The FAA files an 
unfair labor practice claim against both the local and national NATCA officials. You 
are the attorney for the NATCA’s national office. How would you counsel the national 
office to respond to the situation? 
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Airport Zoning and Noise 


In interpreting and applying the provisions of this resolution, they shall be held to be 
the minimum requirements adopted for the promotion of the public health, safety, 
comfort, convenience and general welfare. 


1916 New York Zoning Resolution 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


understand how zoning authority is exercised; 

understand the concepts of conforming and nonconforming use; 

understand the benefits of noise exposure mapping to airport operators; 

be familiar with the various tools that an airport operator may use as part of a noise 

abatement program; 

5. be familiar with the criteria that the FAA uses to evaluate a proposed noise abatement 
program; 

6. be familiar with aircraft noise stages. 


oh 


AIRPORT ZONING 
Overview of Zoning Laws 


Prior to zoning, cities had to rely on nuisance laws to curtail hazardous or obnoxious 
activities within the city proper, such as brick manufacturing (Hadacheck v. Sebastian, 239 
U.S. 394 (1915)), beer brewing (Mugler v. Kansas, 123 U.S. 623 (1887)), and coal mining 
(Vogler v. Chicago & Carterville Coal Co., 180 Ill. App. 51 (Ill. App. 1913)). New York City 
enacted the first zoning ordinance in 1916. The ordinance was basic but effective. It created 
setback requirements, limited the number of tall buildings that could be built in a given 
area, imposed height limitations, and established zones for certain industries. 

Because of the success of the New York City zoning ordinance, Commerce Secretary 
(and future President) Herbert Hoover established a zoning commission to develop a 
uniform zoning act that could be adopted by local governments. The result was the basis 
for modern zoning policy, the Standard State Zoning Enabling Act. State statutes based on 
the Standard State Zoning Enabling Act were immediately challenged in court, but their 
basic constitutionality was upheld by the US Supreme Court in Village of Euclid v. Amber 
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Figure 10.1 Apportionment of zoning authority between the city council, 
planning and development commission, zoning administrator, 
and the board of adjustment 


Realty Co., 272 U.S. 365 (1926). However, this isn’t to say that all zoning ordinances are 
constitutional or that every application of zoning power is legitimate. 

Zoning authority is delegated to quasi-judicial government bodies. In a typical 
scenario, the city council is responsible for enacting the zoning ordinance. A commission, 
generally called a planning and development commission, is responsible for conducting 
public hearings and deciding whether to approve applications to rezone land. A Zoning 
Administrator is responsible for enforcing the zoning ordinances and deciding whether 
to approve applications for variances or permits. A board, typically called a board of 
adjustment, reviews the decisions of the zoning administrator. 


Euclidian Zoning 


Euclidian zoning (named after Euclid v. Amber Realty) uses cumulative zoning. Under this 
system, areas are zoned for multiple purposes, such as height, area, and use. In the Euclid 
case, the use category contained six different subcategories of uses: U-1 included things 
such as single family dwellings, parks, and water towers; U-2 included things such as 
two-family dwellings; U-3 included apartments, hotels, schools, libraries, hospitals, and 
similar types of uses; U-4 included retail stores; U-5 included light manufacturing; and 
U-6 included water reclamation, cemeteries, garbage dumps, and other such uses. With 
cumulative zoning, a permitted use can include not only the uses in that category but 
also all uses below it. For example, a parcel of land zoned as U-3 could include all the 
permitted uses in zones U-3, U-2, and U-1. 

Euclidian zoning also makes use of master plans (sometimes called “comprehensive 
plans”) in which zoning is established before land is developed, so that a town’s 
expansion can be theoretically planned in advance. Many municipalities have found 
this approach unworkable because it is difficult to predict how a city will expand. As a 
result, many municipalities’ master plans zone undeveloped land in the most restrictive 
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zoning category. This creates a wait-and-see approach in which land developers must 
apply to have property rezoned before beginning development. This places the burden on 
developers to demonstrate that their intended plans support the public good. 


Compatible Uses Around Airport 


Land development in the areas surrounding an airport can interfere with airport 
operations. In order to aid communities that desire to restrict building height and use 
in the area around an airport, the FAA has published Advisory Circular 150/5190-4A, 
A Model Zoning Ordinance to Limit Height of Objects Around Airports. The Advisory 
Circular states: 


Aviation safety requires a minimum clear space (or buffer) between operating aircraft and 
other objects. When these other objects are structures (such as buildings), the buffer may be 
achieved by limiting aircraft operations, by limiting the location and height of these objects, 
or, by a combination of these factors ... The purpose of zoning to limit the height of objects 
in the vicinity of airports is to prevent their interference with the safe and efficient operations 
of the airport. 


The model zoning ordinance establishes several distinct zones around the airport, 
and within each zone, height limitations apply. The model zoning ordinance also 
contains use restrictions within the airport zone. Regardless of height, no device 
or structure may be placed on land within the airport zone if it creates an electrical 
interference with navigation signals or radio communications, makes it difficult 
for pilots to distinguish between airport lights and non-airport lighting, impairs 
pilot visibility, creates a bird hazard, or risks interfering with landing, takeoff, or 
maneuverability of aircraft. 

The model zoning ordinance also contains procedures regarding nonconforming uses. 
A nonconforming structure is one that is not permitted under the zoning ordinance, 
but is nonetheless permitted to remain in place. There are many ways in which a 
property could be authorized to continue with a nonconforming use. For example, 
if the property was in its current use before the zoning ordinance was put in place 
and the zoning ordinance does not contain a provision that applies the ordinance 
retroactively, it will be grandfathered in as a nonconforming use. Depending on how 
the zoning ordinance is written, property owners may also have the option to apply 
for a use variance to permit a nonconforming structure or use on their property. 
The model zoning ordinance requires landowners with nonconforming property to 
allow airport authorities to enter onto their land to inspect potential hazards and install 
lighting or other appropriate warnings to alert pilots to potential hazards created by 
the nonconforming use. The model ordinance also permits landowners to apply for a 
variance. 

Several states have passed laws authorizing municipalities to adopt airport zoning 
ordinances. The following case concerns one of those statutes. 
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Case 10.1 Chanceford Aviation Properties, L.L.P. v. Chanceford Township Board of 
Supervisors, 923 A.2d 1099 (2007) 


Supreme Court of Pennsylvania 


FACTS: Pennsylvania passed the Airport Zoning Act in 1984. The Act did not impose a 
specific zoning policy upon the cities with the State of Pennsylvania but instead gave those 
cities authority to promulgate their own individual zoning ordinances. The Act states: 

In order to prevent the creation or establishment of airport hazards, every municipality 
having an airport hazard area within its territorial limits shall adopt, administer and 
enforce ... airport zoning regulations for such airport hazard area. The regulations may 
divide the area into zones and, within the zones, specify the land uses permitted and 
regulate and restrict the height to which structures may be erected or objects of natural 
growth may be allowed to grow. A municipality that includes an airport hazard area 
created by the location of a public airport is required to adopt, administer and enforce 
zoning ordinances pursuant to this subchapter if the existing comprehensive zoning 
ordinance for the municipality does not [already regulate structure height and land use 
in the hazard area]. 

Chanceford Aviation Properties owned a public airport in the Chanceford Township. 
Its predecessor had repeatedly demanded that the Chanceford Township Board of 
Supervisors enact airport zoning regulations pursuant to the statute. The Board of 
Supervisors declined, stating that it already had a zoning ordinance that incorporated 
FAA standards regarding height obstructions. The predecessor filed suit and Chanceford 
Aviation Properties was substituted for the plaintiff when it purchased the airport. The trial 
court sided with the airport, but the Court of Appeals reversed the decision. The airport 
then appealed to the state Supreme Court. There were two issues on appeal: (1) are all 
municipalities containing an airport required to enact airport zoning ordinances?; and 
(2) if airport zoning ordinances are necessary, does the Chanceford Township ordinances 
comply with the state statute? 


REASONING: The state Supreme Court concluded that airport zoning is mandatory in every 
municipality where an airport is located. The first sentence of the Pennsylvania statute uses 
the imperative term shall: “In order to prevent the creation or establishment of airport 
hazards, every municipality having an airport hazard area within its territorial limits shall 
adopt, administer and enforce ... airport zoning regulations.” This sentence clearly requires 
every municipality containing an airport to enact and enforce proper zoning ordinances to 
guard against obstructions and hazards. 

The state Supreme Court also held that Chanceford Township’s existing zoning 
ordinances failed to comply with the state statute. The second sentence of the statute 
uses the permissive term may: “The regulations may divide the area into zones and, within 
the zones, specify the land uses permitted and regulate and restrict the height to which 
structures may be erected or objects of natural growth may be allowed to grow.” This 
clause allows each municipality to determine how best to regulate airport hazards, but 
the regulations must still meet the requirement of the statute to impose height and use 
restrictions in the areas surrounding an airport. Chanceford Township’s zoning ordinance 
was too basic. It established some height limitations on the approach to the airport, but 
it contained no use restrictions. Moreover, the zoning ordinance’s height restrictions only 
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applied to the airport, not to the surrounding properties. The state Supreme Court found 
that this was clearly inadequate to satisfy the statutory requirement to regulate airport 
hazards. 


HOLDING: The Pennsylvania statute made it mandatory for every municipality containing 
an airport to enact zoning ordinances to curtail airport hazards. The Chanceford Township 
ordinance did not comply with the state statute because it only imposed height limitations 
on the airport itself, not on the surrounding properties. It also failed to contain any use 
restrictions. For these reasons, the ruling of the Court of Appeals was reversed. 





Federal Regulation of Airport Hazards 


Federal Air Rule Part 77 regulates air hazards. It applies to structures, construction, 
terrain, trees, and equipment. Part 77 requires prior notice to the FAA before construction 
can begin within the following distances from an airport or heliport: 


e At any distance from an airport, if the proposed construction is over 200 feet above 
ground level. 

e Within 20,000 feet of a military airport or public airport that has a runway greater 
than 3,200 feet in length, if the proposed construction exceeds a height that is equal 
to or greater than 1/100th of the distance from the runway. 

e Within 10,000 feet of a military airport or public airport that has a runway equal to 
or less than 3,200 feet in length, if the proposed construction exceeds a height that 
is equal to or greater than 1/50th of the distance from the runway. 

e Within 5,000 feet of a public heliport, if the proposed construction exceeds a height 
of 1/25th of the distance from the landing pad. 


When the FAA receives the notice, it may issue a “no hazard” finding or conduct an 
aeronautical study of the effect of the proposed construction. Such studies are conducted 
by the Office of the Regional Manager, Air Traffic Division. The Air Traffic Manager may 
solicit comments from any interested parties, examine possible revisions to the proposed 
construction, make recommendations to adjust aviation requirements to accommodate 
the construction, and conduct public hearings on the effect of the proposed construction. 
If a public hearing is set, the FAA will designate a hearing officer to issue subpoenas, 
administer oaths, hear testimony, and receive evidence. The hearing officer then submits 
the transcripts of the hearing and the evidence to the FAA Administrator for a decision. 


THE CONDEMNATION POWER 
Source of the Condemnation Power 
Eminent domain, or condemnation, is an inherent governmental power to seize private 


property and convert it to public use. In the aviation context, condemnation is often used 
to seize land near airports in order to construct airport facilities, demolish hazards, or 
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protect against potential damage to private property by airport operations. The Fifth 
Amendment limits condemnation in three ways. It states: 


No person shall be ... deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation. 


Consequently, the government may not seize private property unless: (1) the owner is 
afforded due process; (2) the property is put to public use; and (3) the owner is compensated 
for the loss of the property. Some states have incorporated additional restrictions into 
their state constitutions. 


Satisfying the Due Process and Public Use Requirements 


Due process is satisfied when the owner is given notice of the intended seizure and the 
opportunity to contest the seizure through a legal process. Over the years, the Supreme 
Court has significantly expanded the scope of what constitutes “public use” justifying 
the exercise of eminent domain. At first, public use was interpreted narrowly to mean 
that the property must be made available to the public (Clark v. Nash, 198 U.S. 361 
(1905); Mount Vernon-Woodberry Cotton Duck Co. v. Alabama Interstate Power Co., 240 U.S. 
31 (1916)). In Berman v. Parker, 348 U.S. 26 (1954), the Supreme Court upheld the seizure 
of a “slum” as part of an urban renewal project that involved transferring the seized 
lands to private developers. Even though the land was not slated for a public use, its 
seizure was upheld on the basis that the urban renewal project was intended to benefit 
the public. This concept that “public use” is synonymous with “public benefit” was 
further expanded in the case below. 





Case 10.2 Kelo v. City of New London, 545 U.S. 469 (2005) 


United States Supreme Court 


FACTS: The City of New London approved a development plan to revitalize its sagging 
economy. The plan called for the purchase or seizure of 115 homes. The land was then to 
be transferred to private developers to construct office buildings, restaurants, retails stores, 
and new homes. The project was intended to benefit a pharmaceutical company that had 
acquired adjacent land for the construction of a laboratory. 

The City purchased as much land in the development zone as possible, but some property 
owners held out, refusing to sell their homes. The holdouts initiated a lawsuit to enjoin the 
City from seizing their homes. They argued that the proposed development project violated 
the Fifth Amendment’s requirement that the land be put to a “public use.” They argued that 
the condemnation was essentially a forced sale between two private parties, since the City 
intended to seize the land and then immediately transfer it to private developers. 


REASONING: In Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984), the Supreme 
Court held that taking a citizen’s land for the purpose of conferring a benefit on another 
private party is not permitted under the takings clause of the Fifth Amendment. 
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In this case, however, the development plan was not designed solely to benefit private 
developers. While it is true that land was being transferred to private developers, this was 
not the purpose of the plan. The purpose was to improve the local economy, which confers 
a general benefit to the public. 

The development plan did not require the private developers to open land to the public. 
While such a requirement would easily qualify as “public use,” the Supreme Court long 
ago rejected a literal interpretation of the Fifth Amendment and instead interprets “public 
use” to mean that the land will be put to some public purpose. Access by the public is 
not necessary to achieve a public purpose. Here, the City believed that the development 
project would create jobs and increase tax revenues. The public would enjoy these benefits; 
therefore, the development served a public purpose. 


HOLDING: The Fifth Amendment’s use of the term “public use” does not require that land 
seized by the state be made available to the public. Instead, a seizure of private land is 
permitted whenever the seizure will serve some public good. This can include a seizure and 
transfer of ownership to a different private party. 

Kelo v. City of New London was heavily criticized across the political spectrum. President 
George W. Bush issued an Executive Order limiting the federal government’s use of eminent 
domain. Multiple states responded by passing laws restricting their own condemnation 
authority. Yet, despite these efforts, there remain very few practical limitations on the 
government'’s ability to seize private property. 





Satisfying the Just Compensation Requirement 


The final limitation on eminent domain is the requirement to pay “just compensation” 
to any owner whose property is seized. If an owner feels that the government is 
undervaluing the property, he or she may challenge the valuation in court. Generally 
speaking, an owner is entitled to the value of what he or she is losing, not the value of 
what the government is gaining. For example, in Brown v. Legal Foundation of Washington, 
538 U.S. 216 (2003), citizens challenged a law requiring attorneys to deposit client funds 
in interest-bearing accounts called IOLTA accounts. The interest was not given to the 
clients, but was instead sent to the state to fund legal aid programs for the poor. The 
Supreme Court determined that the citizens were not entitled to any recovery because 
although their interest payments were seized, the payments were essentially valueless 
to each individual client. The cost of accounting for the interest would have been more 
than the interest payments themselves; therefore, the clients’ individual loss was zero. 

The amount due to a landowner depends on the particular facts of the case. 
Generally speaking, owners are entitled to recover the fair market value of the land 
and the structures on it. In some cases, they may also be entitled to relocation expenses, 
damages for lost profits, and severance damages. Severance occurs if the government 
only seizes part of a piece of land, and the sundering reduces the value of the part that 
remains privately owned. When an owner disagrees with the amount offered by the 
government, the value of the property can be challenged in court. The amount of “just 
compensation” to be paid by the government can then be decided by a judge or jury. 
This is precisely what occurred in the following case. 
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Case 10.3 County of San Diego v. Bressi, 229 Cal. Rptr. 44 (1986) 


California Court of Appeals 


FACTS: Bressi owned two parcels of land near the Palomar Airport in Carlsbad, California. 
The parcels were located at the intersection of Palomar Airport Road and El Camino Real. 
The first parcel was located at the southeast corner and was 571 acres in size. The second 
parcel occupied the northeast corner of the intersection and was less than one acre in 
size. The 12 acres located nearest to the intersection were zoned for commercial use, 
and the remainder was zoned for agricultural use. Bressi had used the land as a ranch 
since 1942. 

In 1983, the County of San Diego notified Bressi of its intention to use eminent domain 
to compel her to grant avigation easements over her property. Bressi objected to the 
amount offered by the County as just compensation for the easements, and the matter 
proceeded to a jury trial. Each party presented the testimony of an expert appraiser, but 
the appraisals differed drastically. 

Bressi’s appraiser used comparable sales of property in the area to calculate the 
value of the land. He testified that the land nearest to the intersection was the most 
valuable, since it had been zoned for commercial use. These 10 acres were appraised at 
$217,800 per acre, using sales of commercial land in the area. He testified that the 
55 acres fronting Palomar Airport Road were worth $38,500 per acre as retail space and 
that the remaining acres were worth $22,000 per acre as mixed-use land. He testified 
that he had analyzed the anticipated impact of noise, crash hazards, and land-use 
restrictions that would result from the easement, and found that these would reduce 
the value of the 10-acre parcel by 50 percent, the 55-acre parcel by 50-70 percent, 
and the remaining portion by 10-25 percent. He calculated Bressi’s total loss at over 
$2.7 million. 

The County’s appraiser also used comparable sales of property to calculate the value 
of Bressi’s land. The County’s appraiser agreed that the value of the land near the 
intersection would be close to what Bressi’s appraiser valued it at, but argued that the 
land could not be used for commercial development. The County’s appraiser testified 
that the County believed there were adequate commercial properties in the area and 
would not approve another commercial development at that intersection. The appraiser 
therefore used comparable sales for light industrial land instead of commercial land 
when determining the value of the property at the intersection and along Palomar 
Airport Road. This resulted in a value of $50,000 per acre for that portion of the land. 
The County’s appraiser then testified that 343 acres could used for residential land, and 
sales of residential land in the area resulted in a value of $23,000 per acre, and that the 
remaining 44 acres had no available use and were worth $1,000 per acre as open land. He 
testified that the easements would only reduce the value of the land by 10 percent and 
that Bressi’s damages were therefore only $43,000. 

The jury determined that Bressi’s damages were $79,658, and Bressi asked for a new 
trial. The trial judge granted the motion, finding that the “clear weight of the evidence” 
established that the land near the intersection was zoned for commercial use, was 
available for commercial use, and should have been valued as commercial land instead 
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of light industrial land. The judge found that the County’s appraiser was “not credible” 
when he testified that the County would not approve any commercial development of 
the land near the intersection. The judge believed the damages should have exceeded 
$400,000. The County appealed. 


REASONING: The issue on appeal was whether there was substantial evidence to support 
the trial judge’s ruling granting a new trial. A trial judge may grant a new trial when the 
judge is convinced, after weighing up the evidence, that the jury clearly should have reached 
a different conclusion. An order granting a new trial will be upheld on appeal if there is 
“substantial evidence” to support the judge’s decision. 


HOLDING: The Court of Appeals held that there was substantial evidence that the jury had 
reached the wrong conclusion. Like the trial judge, the Court of Appeals pointed out that 
both appraisers agreed that the land near the intersection would be worth over $400,000 
if it could be developed for commercial use. It found that the County’s appraiser was not 
credible when he testified that the County would not allow the intersection to be developed 
for commercial use, since the County had already zoned the property for commercial use. 
Consequently, the jury should have valued the land as commercial property instead of 
light industrial property. Because the jury’s decision was clearly wrong, the trial judge was 
correct in granting a new trial. 





REGULATION OF AIRCRAFT NOISE 
Noise Exposure Mapping 


Airport operators may — but are not required to — submit noise exposure maps to the 
FAA Airports Division identifying noise exposure in the areas surrounding an airport. 
Airports may also request federal funds to assist with noise exposure studies and noise 
abatement programs under the Airport Improvement Program. Noise exposure maps 
must provide a five-year projection of flight operations and identify what effect those 
operations will have on noise exposure. An airport operator who wishes to conduct a 
noise exposure map must consult with the Environmental Protection Agency, per 49 
U.S.C. §47502, and the FAA Regional Airports Division. 

The steps for completing a noise exposure map are outlined in the FAA’s Integrated 
Noise Model, which is described in 14 CFR Part 150. The Integrated Noise Model requires 
airport operators to use standardized units of measurement. Noise levels must be 
described using yearly day-night average sound level, which is displayed in shorthand as 
Lpn- The day-night average sound level measures noise, in decibels, from midnight to 
midnight. By averaging out the day-night sound level for each of the 365 days of the 
year, an airport operator can calculate the Lyn. 

The Integrated Noise Model lists conforming land uses for six categories of Lpy- 
The noise exposure map must identify every nonconforming use in the vicinity of the 
airport. It must also identify the location of noise-sensitive buildings, such as schools, 
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hospitals, and healthcare facilities. The Integrated Noise Model has a chart depicting 
conforming land uses for each sound category. The color green indicates that the use is 
permitted. The color red indicates that the use is nonconforming and should be restricted. 
Yellow indicates that the use may be conforming if noise reduction measures are 
incorporated into the building design. 

The noise exposure map must also identify: 


runway locations; 

airport boundaries; 

flight tracks; 

noise contours of Lpy 65, 70 and 75 decibels resulting from aircraft operations, and 

estimates of the number of people residing within those contours; 

e properties that are listed in the National Register of Historic Places or are eligible 
for inclusion in the Register; 

e locations of noise monitoring sites; 

e streets; 

e identifiable geographic features. 


Since noise exposure mapping is voluntary and labor-intensive, you may wonder why 
any airport operator would agree to conduct noise studies. The answer is explained 
in 49 U.S.C. §47506, Limitations on Recovering Damages for Noise, which restricts 
landowners’ ability to file lawsuits against an airport based on the noise created by 
airport operations. The statute applies when a landowner has actual or constructive 
knowledge that the airport has submitted a noise exposure map. A landowner is deemed 
to have “constructive knowledge” of the noise exposure map if: (1) the landowner 
was provided with a copy of the map; or (2) notice of the map was published at least 
three times in a newspaper in circulation in the county where the property is located. 
A landowner with actual or constructive knowledge of the noise exposure map may 
only maintain a lawsuit if one of the conditions in 49 U.S.C. §47506(a)(1) exists: 


e If, after the landowner acquired the property, there was a significant change in the 
type or frequency of aircraft operations at the airport. 

e If, after the landowner acquired the property, there was a significant change in the 
airport layout. 

e If, after the landowner acquired the property, there was a significant change in 
flight patterns. 

e If, after the landowner acquired the property, there was a significant increase in 
night-time operations. 


The next case demonstrates the usefulness of 49 U.S.C. §47506 to airport operators who 
wish to avoid expensive litigation over alleged noise pollution. 
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Case 10.4 City of Atlanta v. Watson, 475 S.E.2d 896 (1996) 


Georgia Supreme Court 


FACTS: The City of Atlanta owns and operates Hartsfield International Airport. In the early 
1970s, the City opted to participate in a federal noise abatement program. The goal of the 
program was to reduce existing incompatible land uses around airports and prevent future 
nonconforming land uses. The programs aimed to replace nonconforming land uses with 
uses that are compatible with airport noise levels. 

In order to determine the extent to which existing land uses around Hartsfield were 
incompatible with noise generated by the airport, the City conducted a noise exposure 
study, which resulted in the development and implementation of a land use compatibility 
plan, known as the City’s Aircraft Noise Exposure Maps & Noise Compatibility Program. As 
part of its program to reduce nonconforming land uses, the City purchased single-family 
residences located near Hartsfield with the goal of transitioning these neighborhoods into 
other land uses that would be more compatible with the airport. The City determined 
that multi-family residences (such as apartments and duplexes) were not as significantly 
impacted by aircraft noise, so it decided not to purchase multi-family residences in the 
initial phase of the program. 

Owners of multi-family units within the noise abatement zone filed a lawsuit alleging 
various claims for relief, including nuisance. The City argued that the nuisance claim was 
barred by 49 U.S.C. §47506, which precludes a landowner from claiming damages due to 
airport noise, if the airport had conducted a noise impact study, and if the landowner had 
actual or constructive knowledge that an airport noise exposure map had been prepared 
by the airport. 


REASONING: The court held that 49 U.S.C. §47506 applies to lawsuits in state court and that 
the statute requires a noise complaint to be dismissed if the party bringing the lawsuit had 
actual or constructive knowledge of the airport’s noise exposure map. Consequently, the 
first question for the finder of fact is simply whether the plaintiff had knowledge of the map. 
If so, no other inquiry is needed, as the plaintiff’s lawsuit must be rejected. 


HOLDING: In this case, the trial court denied the airport’s motion for summary judgment 
and submitted the case to a jury. After the plaintiffs presented their case, the court found 
that the landowners had knowledge of the noise exposure map and directed a verdict in 
favor of the airport. The trial court properly applied 49 U.S.C. §47506 by granting a directed 
verdict in favor of the airport once it became clear that the landowners had knowledge of 
the noise exposure map. 
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Noise Compatibility Programs 


As the case above demonstrates, once a noise exposure map has been submitted to the 
FAA, an airport operator may also submit a proposed noise compatibility program. In the 
case above, part of the City of Atlanta’s noise compatibility program involved purchasing 
residences and transitioning these areas into conforming business developments. Noise 
compatibility programs must be developed in cooperation with the Regional Airports 
Division of the FAA, and airport operators must give adequate opportunities to public 
agencies, airport users, and the general public to provide comment on the proposed noise 
compatibility program. The airport operator must also conduct a public hearing into the 
proposed compatibility plan before final submission to the FAA. 

Part 150, Appendix B offers several tools that an airport operator can use to mitigate the 
impact of airport noise. These tools are not exclusive, and airport operators may develop 
other methods for mitigating aircraft noise. One approach offered in Appendix B is land 
use planning and management. The main goal of land use planning and management 
is to minimize the population affected by aircraft noise by requiring appropriate land 
use zoning around airports. The airport (or, more likely, the municipality that owns the 
airport) may purchase the land surrounding the airport in order to convert it to more 
appropriate use. If landowners refuse to sell, the municipality may seize the land through 
eminent domain and convert it to a more appropriate use. 

Through the use of its zoning authority, the municipality may also adopt appropriate 
land use policies to reduce the effect of aircraft noise on individuals. For example, the 
areas off the ends of the runways, where high noise levels are most prevalent, may be 
zoned for noise-insensitive activities, such as agriculture, or high noise activities, such 
as mining and heavy industry. Those activities most directly affected by noise, such as 
residential, medical, and retirement facilities, would only be allowed in areas where the 
noise levels are lower. 

Another method of reducing the impact of noise on airport neighbors is to require 
that pilots follow prescribed noise abatement procedures. There are many procedures 
available to airports, including the preferential use of runways and routes that impact the 
fewest people. In many cases these procedures require pilots to reduce the use of high 
thrust whilst over populated areas. It may also involve rerouting traffic to minimize the 
impact to residential areas. Airports may also impose weight limitations so that aircraft 
will ascend quicker, using less power, and depart the area faster. 

Increasing concern over noise levels has led some airports to consider banning or 
severely restricting the operation of certain aircraft at noise-sensitive airports. In the 
1980s, many countries began to limit or restrict the operation of specific types of aircraft 
during night-time hours of operation. At some airports, this restriction was extended to 
daylight operations as well. 

Some airport operating authorities and communities are attempting to reduce overall 
night-time noise by charging differential noise charges. Airports routinely charge 
airlines landing fees as a way of recouping their expenses. Normally, landing charges 
are based either on the size or weight of the aircraft or the number of passengers on 
board. The concept is based on the presumption that similar aircraft require a similar 
level of service from the airport and should be treated equally. A new attempt to reduce 
noisy aircraft operations is through the use of differential noise charges. Differential noise 
charges presume that because of their noise, some aircraft impose additional costs on the 
surrounding community and that increased landing charges are justified in response to 
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this increased impact. It is also intended to provide an economic incentive for the aircraft 
operator to consider operating quieter aircraft. 

At present, the ICAO has recommended against the adoption of an overall policy of 
including noise as a factor in landing fees for all airports, but admits that some airports 
might choose to apply noise charges as part of an overall noise reduction effort. It has 
therefore recommended that noise charges only be levied at airports experiencing severe 
noise problems and should be designed to recover no more than the costs applied to noise 
alleviation or prevention, should be non-discriminatory, and should not be established at 
levels that are prohibitive for the operation of certain aircraft. 

In summary, Appendix B includes the following suggestions for managing airport 
noise as part of a noise abatement program: 


acquire affected land to ensure that it is put to a conforming use; 

construct barriers, acoustic shielding, and other soundproofing devices; 
implement a preferential runway system; 

modify flight procedures, including flight paths, to minimize noise exposure to 
individuals; 

restrict the use of the airport by any class of aircraft based on noise characteristics; 
institute a curfew; 

reduce airport capacity; 

require that aircraft use noise abating takeoff and landing procedures, so long as 
these procedures have been approved as safe by the FAA; 

e require landing fees based on time of use or noise emission levels. 


Once the FAA receives a propose noise compatibility program, it will evaluate the 
program, taking into consideration: 


e whether the program will create an undue burden on interstate commerce; 

e whether the program is consistent with the FAA’s goal of reducing nonconforming 
land uses and preventing future nonconforming use; 

e whether the program includes modified plan procedures or affects flight procedures 
in any way; 

e whether the program interferes with the FAA’s exercise of its authority; 

e whether the program impacts safety or the efficient use of airspace. 


The FAA may approve the program outright or may conduct further inquiries. It has 
the authority to confer with the airport operator and other entities responsible for 
developing or implementing the program and will gather facts before issuing a decision. 
If it disapproves the plan, it may offer alternatives that would allow the program to be 
approved. 


Regulating Engine Noise 


Another method for mitigating airport noise is by requiring quieter aircraft. The primary 
noise-producing components of an aircraft are its engines, and so that is where regulatory 
bodies focus their attention. The need to develop quieter engines was first realized in 1958, 
when the Boeing 707 was developed. It was the first jetliner to be put to wide use and it 
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was powered by four large Pratt & Whitney turbojet engines. It was considerably louder 
than other passenger aircraft in operation at the time. 

Aircraft are classified into stages or chapters, depending on if one is referring to their 
classification under US or international standards. The term used by the FAA is “stage” 
and the term used by the ICAO is “chapter.” The classifications are generally consistent 
with one another, meaning that a Stage 1 is consistent with Chapter 1, etc. In the US, the 
stages are listed in 14 CFR Part 36, which provides criteria for measuring engine noise and 
establishes noise emissions limitations. In the ICAO, these same standards are contained 
in Annex 16. 

Stage 1 aircraft include the Boeing 707 and other early jetliners. The Stage 2 standard 
followed. Both are now banned in the US; however, aircraft that are classified as Stage 1 
or Stage 2 may be reclassified as Stage 3 aircraft if they are modified with FAA-approved 
hush kits to meet Stage 3 noise standards. The current standard for aircraft design is Stage 
4, which was adopted in July 2005. This requires aircraft certified on or after January 1, 
2006 to be 10 decibels quieter than the previous Stage 3 standard. Stage 4 is not retroactive 
and does not apply to aircraft types that have already been certified under prior stages. 
For example, the Airbus A-300 is a Stage 3 aircraft. Any Airbus A-300 that is manufactured 
after January 1, 2006 does not have to meet the Stage 4 standard because the Airbus A-300 
design was previously certified. 


TERMS AND CONCEPTS 


Annex 16 Master plan 

Condemnation Nonconforming use 

Cumulative zoning Stages 

Eminent domain Standard State Zoning Enabling Act 
Hush kit Yearly day-night average sound level 


Integrated Noise Model 


CHAPTER 10 - AIRPORT ZONING AND NOISE 249 


REVIEW PROBLEMS AND CASE QUESTIONS 


1. 


Your city uses Euclidian zoning. The use categories include U-1 (single family 
residences), U-2 (multi-family residences), U-3 (retail), U-4 (light manufacturing), 
and U-5 (heavy manufacturing). You have purchased a parcel that is zoned as U-4, 
but you want to build a retail store. Must you apply to have the property rezoned? 
A small radio station is located along an airport's flight path. The station has been 
granted a variance to continue operating its station, even though it is anonconforming 
use. The station wants to upgrade its facility and construct a taller antenna. Must it 
provide notice to the FAA before installing the new antenna? 

Under what conditions are a nonconforming use permitted in an airport zone? 

You own a chicken farm. In the past year, operations at the nearby airport have 
gradually increased. The additional noise has upset your chickens so much that they 
have stopped laying eggs. The airport submitted a noise exposure map and notice 
was published in the local newspaper. Can you sue the airport for the loss of revenue? 
An airport is in the process of submitting a proposed noise abatement program to the 
FAA. There are two runways on the airport. One leads aircraft over an urban area, 
while the other uses a flight path that takes aircraft over a rail yard and manufacturing 
facilities. As part of its noise abatement program, may the airport designate the latter 
runway as a preferred runway? 

Which of the following may be considered as part of a noise abatement program: 
(a) installing acoustic shielding on airport grounds; (b) installing acoustic shielding 
outside the airport boundary; (c) restricting Stage 1 and 2 aircraft from using the 
airport at all hours; (d) restricting Stage 3 aircraft from using the airport during the 
hours of 9 p.m. to 5 a.m. of the following day; and (e) acquiring the land in the most 
affected areas through eminent domain? 
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Airport Ownership and 
Operation 


The airport runway is the most important main street in any town. 


Norm Crabtree, 1926-2006, former Deputy Director of 
Aviation, Ohio Department of Transportation. 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


be familiar with the arguments in favor of and against privatization of airports; 
be able to identify the barriers to full privatization in the US; 

understand what a port authority is, how it is formed, and what its function is; 
be familiar with the airport certification process; 

know the distinction between private-use and public-use airports. 


Oe a 


DISTINGUISHING BETWEEN NATIONALIZED AND 
PRIVATIZED AIRPORTS 


Nationalization refers to government ownership and control over industry. Conversely, 
privatization refers to the transfer of assets and industry from government to private 
markets. In the 1980s, Margaret Thatcher led the effort to privatize British industries, 
making Britain one of the first industrial nations to begin broad experiments with 
privatization. Under her stewardship, the British government transferred ownership of 
its oil production facilities, coal mines, steel mills, and public utilities to the private sector. 
The British Airports Authority and British Airways were also converted to private control. 

Yet, transfer of ownership is not the only method of privatization. In the US, airport 
privatization is accomplished by a transfer of control rather than a transfer of ownership. 
This can be accomplished through leases and service contracts. In a typical scenario, a 
commercial airport may be constructed with public funds and owned by a public entity, 
but the airport may be operated collaboratively between government and private industry. 

Take, for example, Orlando-Sanford International Airport in Florida. The airport was 
originally built as a military installation using federal funds. The Air Force Base was later 
decommissioned and sold to the City of Sanford. The City established an airport authority 
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to operate the airport. Today, the City of Sanford owns the land and facilities, but the 
airport authority manages the airport's operations. The port authority has contracted out 
much of the operations to a private company, TBI Airport Management. TBI owns airports 
in other countries and manages airport operations at various other airports worldwide. 
At Orlando-Sanford, it is responsible for managing the terminal operations, providing 
baggage services, and supervising other aspects of the airport. 

The role of private industry in airport operations varies from airport to airport. The 
scope of a private firm’s authority over airport operations and strategic development is 
defined by the terms of the contract between the firm and the government entity that 
owns the airport. Among other things, private firms are often responsible for: 


baggage handling; 

security; 

restaurants, hotels, and amenities; 
providing ground crew services; 
planning for expansion; 

designing construction projects; 
negotiating contracts with airlines; 
Part 129 inspections. 


Collaborative partnerships between government and private industry are made possible 
in the US because of a highly developed system of contract law. Americans inherited 
a systematic approach to contracts from their British forebears. For over 200 years, US 
courts have further refined contract law, making it even more stable and predictable. 
This strong tradition of contract law has created an environment in which collaboration 
between government and private industry — defined entirely by individual contracts — is 
both possible and effective. 


THE PUSH TO EXPAND PRIVATIZATION OF 
US AIRPORTS 


There has been a push to privatize government operations in the US since the 1980s. 
Proponents of privatization argue that the private sector delivers services in a more 
efficient and user-friendly manner. They also argue that private markets have better 
access to capital and that this access allows private entities to modernize facilities better 
than nationalized industry. Opponents of privatization argue that private entities are 
not accountable or transparent and that corporations are more inclined to value cost- 
cutting over safety. Opponents also express concern that private entities are more likely 
to cut services to areas if it is profitable to do so. Both the proponents and opponents of 
privatization argue that their position would result in lower fees for consumers. 

In 1996, Congress established the Airport Privatization Pilot Program. The purpose 
of this is to determine whether private capital is a viable alternative to public funding of 
airport improvement and development. The Program authorizes the FAA to exempt up to 
five airports from certain federal requirements in order to facilitate the sale or lease of the 
airports to the private sector. To date, only 10 airports have applied to enter the Program. 
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Of those, only one — Stewart International Airport in New York — has been approved for 
participation. 

Stewart International Airport's brief experiment with privatization demonstrates some 
of the difficulties that airports face when attempting to denationalize. In March 2000, the 
New York Department of Transportation signed a 99-year lease with National Express 
Group. Under the terms of the lease, National Express Group agreed to pay $35 million, 
plus five percent of the income generated by the airport over the term of the lease. Most 
of this money was reinvested back into the airport itself, so the New York Department of 
Transportation realized very little upfront revenue from the deal. 

But after just seven years of operation, National Express Group sold its lease back to the 
Port Authority of New York and New Jersey, effectively transferring Stewart International 
Airport back to governmental control. Publicly, National Express Group stated that it had 
sold back the lease because it wanted to wind downits airport operations and focus instead 
on its significant worldwide rail, bus, and tram services. Yet, newspapers reported that 
the reason may have actually been tensions between National Express Group and local 
communities over plans to expand the airport. Don’t feel too bad for National Express 
Group. During its short period of management of the airport, it earned approximately 
$24 million, a healthy 7.7 percent return on its initial investment. 


FACTORS THAT IMPEDE FULL PRIVATIZATION IN 
THE US 


The Certification Process is Costly and Time-Consuming 


The airport certification process is time-consuming and costly. Until an airport is certified 
under Part 139, it cannot serve commercial airlines and cannot generate revenue. This 
makes it difficult for private entities to raise the necessary capital to finance an airport 
construction project, because investors receive no return on their investment until 
certification is complete. In addition, airports that lack Part 139 certification find themselves 
unable to compete for FAA grant money that is funded primarily from passenger fees 
deposited in the FAA’s Aviation Trust Fund. 

Regardless of whether an airport is considered publicly or privately owned, it must 
be certified by the FAA if either of the following two conditions apply: (1) if the airport 
intends to offer scheduled air carrier operations in aircraft designed to carry 10 or more 
passengers; or (2) if the airport intends to offer unscheduled air carrier operations in 
aircraft designed to carry more than 30 passengers. An unscheduled flight is one that is 
negotiated directly between the air carrier and the customer, such as a charter flight. 

The certification process is codified in 14 CFR Part 139. The process begins when the 
airport operator requests a certification application from the Regional Airports Division 
Office of the FAA. The regional office will then interview the airport operator to determine 
what type of flight operations are envisioned for the airport. If the FAA determines 
that a certificate is indeed required, it will provide the operator with an application for 
certification and will offer guidance to the operator about how to complete the certification 
process. 

The operator must then submit the completed application and a proposed airport 
certification manual. These manuals are comprehensive guides to how the airport will 
conduct its operations in compliance with FAA regulations. There are 22 specific categories 
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of information that a certification manual must contain. Generally speaking, every 
manual must contain “a description of operating procedures, facilities and equipment, 
responsibility assignments, and any other information needed by personnel concerned 
with operating the airport” (14 CFR §139.203). 

Although the Code of Federal Regulations states that the FAA Administrator must 
approve the certification manuals, the FAA has delegated this task to officials in the 
Regional Airports Division of the FAA. These officials assist the airport in editing the 
proposed certification manual to meet the FAA requirements. Once the airport certification 
manual is approved, the FAA will conduct investigations and inspections to ensure a 
safe operating environment and verify that the airport is properly equipped to meet the 
requirements of the manual. 

Once the airport passes inspection, it will receive a certificate of operation. Certificates 
do not expire; they remain valid unless they are surrendered by the certificate holder or 
suspended or revoked by the FAA. Certificate holders are required to allow the FAA to 
conduct periodic inspections to determine continued compliance with the Certification 
Manual. These inspections typically involve the airport infrastructure itself — signage, 
runway and taxiway markings, airport lighting, wildlife control, and the assurance of 
required runway and taxiway safety areas — which often includes the frangibility of objects 
contained within the safety areas. The next case explores the FAA’s potential liability if 
it fails to conduct proper inspections to ensure compliance with the certification manual. 





Case 11.1 Safeco Ins. Co. of America v. City of Watertown, S.D., 529 F.Supp. 1220 (1981) 


South Dakota District Court 


FACTS: Under federal regulations, an airport may only be certified if the FAA determines 
that the airport is adequately equipped to conduct safe flight operations in accordance 
with both federal regulations and the airport’s certification manual. Among other things, an 
application for airport certification must demonstrate that “it has established instructions 
and procedures for the prevention or removal of factors on the airport that attract, or may 
attract, birds.” This requirement is waived if the FAA Administrator finds that a bird hazard 
does not exist at the airport site and is not likely to exist in the foreseeable future. 

When Watertown Airport submitted its application for certification, its proposed 
certification manual attested there were “no problems at present time” with birds. The FAA 
accepted this statement at face value and certified the airport. FAA inspectors never noted 
a bird problem during any routine inspections. 

Shortly after the Watertown Airport was certified, a Rockwell Saberliner business jet 
crashed during takeoff. An investigation revealed that the aircraft had climbed into a flock 
of seagulls, ingested several of the gulls into its engines, and then lost all power. There 
were no fatalities, but the aircraft was completely destroyed. The insurer, Safeco Insurance 
Company, paid for the loss and then filed suit against the federal government. 


REASONING: Safeco argued that the Good Samaritan Doctrine applied and it cited the 
Supreme Court case, Indian Towing Co. v. US, 350 U.S. 61 (1955), which states that “when 
the government gratuitously undertakes to perform a service upon which members of the 
public justifiably rely, it will be held to an appropriate standard of care.” Safeco argued 
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that the FAA undertook to certify and inspect the Watertown Airport, that the Saberliner 
pilots relied on the FAA’s inspections, and that the FAA had failed to conduct its inspections 
appropriately. 

The Court disagreed with Safeco’s interpretation of the Good Samaritan Doctrine. It 
explained that cases decided after Indian Towing have required that a Good Samaritan do 
something to increase the likelihood of injury before the Good Samaritan can be held liable. 
For example, if a Good Samaritan makes the situation worse, misleads the plaintiff into 
believing the dangerous condition has been removed, or convinces the plaintiff to forego 
seeking help from others, the Good Samaritan can be found liable for any resulting injury. 


HOLDING: The Court ruled that the FAA could not be held liable under the Good Samaritan 
Doctrine because it had done nothing to increase the risk of a bird strike at the Watertown 
Airport. 





The Airport Improvement Program 


The FAA has a grant program known as the Airport Improvement Program (AIP), which 
assists airports with financing expansions and other improvement projects. As a condition 
of receiving grant funds, an airport must agree that all revenue generated by the airport 
will be used toward the airport and that the grant funds will be paid back if the airport 
is ever sold (with some narrow exceptions). This creates two significant barriers to 
privatization. By accepting grant funds, an airport is effectively forbidden from extracting 
profits from the airport’s operations because all revenue realized by the airport must be 
reinvested into the airport. 

The reason behind this restriction is not to punish privately owned airports. The 
purpose of the grant program is to fund airports, not to subsidize local governments 
or private companies. If an airport receives funds through the grant process, the FAA 
expects that the grant funds will actually be used on airport development and not on 
other projects that have nothing to do with the airport. If a political entity were allowed 
to divert revenue from its airport to fund non-airport activity, then it would essentially be 
siphoning off airport grant funds for non-airport use. 

The second barrier to privatization created by the AIP is perhaps even more significant. 
Any airport that has received federal grants under the AIP must pay those funds back if 
the airport is privatized. This would divert a large share of any potential sales price to 
repay the federal government for funds issued to the airport under the grant program. 
This makes the sale of an airport to a private entity a much less attractive means for 
generating revenue. 


Other Financial Disincentives 
With the exception of Branson Airport, every commercial airport in the US is publicly 


owned. While there is no prohibition against private commercial airports, there are many 
financial disincentives to running a purely privatized commercial airport. 
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Publicly owned airports have access to cheaper financing options because they can 
issue municipal bonds. These bonds provide tax-free revenue to the airport. Privately 
owned airports must rely on traditional means of raising capital, such as commercial 
lending, private bonds, and sales of stock. Each of these options has a downside. 
Commercial lenders and purchasers of private bonds will typically require a significantly 
higher return on their investment than purchasers of municipal bonds, which are seen 
as safer investments. This equates to a higher cost of borrowing. Issuing stock is an 
attractive source of revenue, but it is typically only a viable option for raising capital if 
the corporation is in good financial health. 

There are also tax advantages to public ownership. Airports, by their very nature, 
occupy a significant amount of space. This results in a significant property tax burden. 
This additional financial burden makes private airports less viable than publicly owned 
airports, which pay no property taxes. 


Existing Lease Arrangements with Air Carriers 


Another barrier to privatization comes from an unlikely source: air carriers. Air carriers 
lease space at airports, and these lease agreements often give air carriers a vote on 
improvements and expansion projects. If enough air carriers at an airport vote against 
a construction project, the project cannot move forward. This power is often used to 
scuttle expansions that would increase the number of air carriers at an airport. The more 
air carriers served by an airport, the higher the competition for passengers. 

If an airport is privatized, the buyer must assume the obligations of the preexisting 
lease arrangements with air carriers. This makes acquisition of airport less attractive to 
buyers who have grand plans to expand the airport and add more terminals, since existing 
air carriers operating from that airport could scuttle such plans. 


Airport Management 

A typical airport management arrangement is shown below. The aviation director is the 
executive officer with ultimate responsibility for the airport’s operations, planning, and 
strategy. Below the director, the airport’s operations are typically bifurcated into landside 
and airside operations. A superintendant is generally responsible for each of those two 
areas of operation. 

Below the superintendants will typically be managers responsible for specific 
subdivisions of the airside or landside operations. The manager of operations is responsible 
for the daily operations of the airport, ensures compliance with FAA regulations and 
local ordinances, maintains daily logs, and performs all the functions needed to make 
sure that the airport runs smoothly. 

Other managers’ job titles are fairly self-explanatory. The runway safety manager 
enforces rules and regulations that apply to aircraft during ground operations and 
maintains the safety and integrity of the runway. The construction manager oversees 
construction and maintenance projects. The noise abatement manager enforces 
regulations related to noise pollution. The manager of terminal services plans, oversees, 
and directs the traffic operation at airport terminals. 
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Figure 11.1 Typical airport organizational structure 


Airports Operated by Municipalities 

Local control of airports is somewhat unique to the US. Cities and counties control 
municipal airports using a variety of different management models. A department or 
administrative agency of the local government directly manages some municipal airports. 
Under this approach, the city council and mayor cede their decision-making authority to the 
administrative agency. The benefit is that the city council and mayor — who likely have little 
to no expertise in managing an airport — are not required to concern themselves with the 
day-to-day operations or strategic plans for the airport. Depending on the level of control, 
the municipality wishes to give to the airport’s management, it may also provide zoning 
authority or other powers to an administrative body tasked with running the airport. 

If a city wishes to retain more control over the airport, it may give the city council 
or the mayor veto power over the decisions of the administrative agency that runs the 
airport. A city may even elect to forego an administrative agency altogether and may 
alternatively put an advisory board in place. In that scenario, the board’s decision-making 
authority would be very limited. It would instead offer its opinions to the council and 
the mayor, who would then have the final decision-making authority. The benefit of this 
approach is that it allows the city council to manage the airport in conjunction with its 
other responsibilities. The downside is that it requires much more hands-on work from 
elected officials who may or may not have any aviation experience. 


Airports Operated by Port Authorities 

An airport authority is a government entity responsible for managing the operations of an 
airport. When an authority controls other types of transportation infrastructure besides 
an airport, it is often referred to as a port authority. For example, the Port of Portland is 
a port authority in Portland, Oregon that is responsible for operating airports, marine 
terminals, and rail facilities throughout the Portland metropolitan area. 

Airport authorities are created via an enabling act that is passed into law just like any 
other statute would be. Enabling acts specify the number of individuals who will sit on 
an authority’s board, how those individuals are appointed and removed, and the scope of 
their authority. Elected government officials are generally not experts in the management 
of airports and simply do not have the time to deal with the minutiae of airport operations. 
Instead, they authorize the port or other authority to promulgate its own rules and 
regulations for the airport. This balances the need of local government to maintain some 
degree of control via the power to appoint and remove individuals from the board while 
also relieving local government of the responsibility for direct management of airport 
operations. 
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Some port authorities operate infrastructure in more than one city. In those cases, 
the various cities or states sign agreements with one another to create the authority. 
For example, Williams Gateway Airport Authority operates the Phoenix-Mesa Gateway 
Airport in Arizona. The airport authority is governed by a five-member board, composed 
of the tribal mayor of the Gila River Indian Community and the mayors of the Cities of 
Gilbert, Mesa, Queen Creek, and Phoenix. 

Port authorities may even operate infrastructure in more than one state. For example, 
New York and New Jersey entered into an interstate compact to form a port authority to 
operate the two states’ airports, seaports, rail facilities, bridges, and tunnels. Interstate 
compacts like the one that created the New York and New Jersey Port Authority require 
Congressional approval under Article I, section 10 of the US Constitution. Congress 
approved the compact that created the Port Authority of New York and New Jersey in 
1921. This ended several years of disputes between the two states over taxes and fees 
associated with the use of one another’s transportation infrastructure. 


Privately Owned Airports 


Only one commercial service airport in the US has the distinction of being privately 
owned: Branson Airport, located in Branson, Missouri.! All other privately owned 
airports in the US are noncommercial in nature. Most are both privately owned and 
for private use. Private-use airports often consist of a simple grass airstrip and a single 
hangar. 

A small number of private airfields are open to the public, but their numbers are 
declining. Today, there are fewer than 2,000 privately owned public-use airports in 
operation in the US. These airports are more susceptible to closure for a variety of 
reasons. Unlike publicly held airports, a private airfield can be sold at the whim of a 
single owner without public input. Insurance costs, property taxes, and maintenance 
costs often overshadow the income that a small airport can generate. When an owner 
passes away, there may not be a living family member willing and able to continue 
operating the airport. Encroaching suburban development can interfere with airport 
operations, and increasing land values can entice an owner to sell the property. 

Evergreen Field (Vancouver, Washington) is an unfortunate example of this trend. 
Wally Olson opened Evergreen Field in 1946 and operated a flight school there for 
50 years. The airport had a single 2,200-foot runway, hangars, and a fueling station. It was 
also the base of operations for the Northwest Antique Airplane Club, which organized an 
annual fly-in at Evergreen Field. In 1977, county commissioners approved plans to extend 
a road along the airport's western border despite Olson’s objection. This extension boxed 
the airport in and prevented Olson from expanding the site. In 1997, Olson passed away. 
His daughters struggled to keep the airport running, but eventually listed it for sale. In 
2002, the Northwest Antique Airplane Club held its last fly-in at Evergreen Field, and 
airport operations were terminated four years later. The airfield was demolished in 2010 
in preparation for the construction of a strip mall. 


1 The FAA defines a commercial airport as one that receives scheduled passenger service and enplanes at least 
2,500 passengers annually. 
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TERMS AND CONCEPTS 


Airport certification manual 
Enabling act 

Interstate compact 
Nationalization 
Privatization 

Port authority 


REVIEW PROBLEMS AND CASE QUESTIONS 


1. 


You are the executive director of a small rural airport. A local corporation has 
approached you and asked whether it can rent a hangar at the facility for its corporate 
jet, a Learjet 45. The Learjet seats 11 passengers, including the flight crew. Will you 
need to obtain FAA certification before you can allow the corporation to begin using 
the airport? 

Same question as above, but this time, you are considering adding a terminal so that 
an air carrier can commence regularly scheduled flights to and from the airport, using 
a small fleet of Beechcraft 1900s. The Beechcraft 1900 can seat up to 19 passengers, 
including the flight crew. Will you be required to apply for certification from the FAA 
before adding the new terminal? 

What are the barriers to privatization that exist when an airport has received grants 
from the AIP? 

You are the manager of an airport that has received grant funds from the AIP. The 
port authority, which owns and operates the airport, has decided to sign a lease 
with a private company for operation of the airport. The port authority will be paid 
$10 million, plus a small percentage of all revenue generated by the airport over the 
terms of the lease. The port authority has asked for your opinion as to whether the 
grants funds received from the AIP will need to be repaid to the FAA. What should 
your response be? 

The city council has decided to build a municipal airport and has solicited your 
advice as to how to manage the airport’s operations. What are the different types and 
management models that the city might use, and what are the benefits of each? 


This page has been left blank intentionally 


12 


Airport Development and 
Funding 


Calling O'Hare an airport is like calling the Queen Elizabeth II a boat. 


Andrew H. Malcolm, journalist 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


1. understand how the DOT evaluates the reasonableness of proposed airport fees; 

2. know the limitations imposed by the Anti-Head Tax Act on the ability of airports to 
collect fees and taxes; 

3. understand the process that an airport must follow before the FAA will authorize it to 
collect passenger fees under the Passenger Facility Charge Program; 

4. havea basic idea of how the FAA’s Airport and Airway Trust Fund generates revenue 
and how that revenue is spent; 

5. understand the eligibility requirements to obtain funding for a project under the AIP; 

6. be familiar with the grant assurances that airports must agree to when accepting 
federal grants from the FAA. 


THE ANTI-HEAD TAX ACT 


The Anti-Head Tax Act was passed in 1996. The Act regulates both the type and the 
amount of fees that an airport may charge air carriers. The act contains several restrictions 
on the types of fees that may be charged to air carriers. It prohibits taxes or fees from being 
assessed against: 


a passenger engaging in air travel; 

the act of transporting a passenger in air travel; 
the sale of air transportation; and 

gross receipts from air commerce. 


The Act also prohibits the states from collecting any fee from aircraft that fly over the state 
without landing or taking off. In other words, a fee may only be assessed against aircraft 
that actually land or take off within the physical jurisdiction of the taxing authority. 
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Airports are permitted to assess property taxes, net income taxes, franchise taxes, and taxes 
for the sale of goods or services. They may also assess rental charges, landing fees, and other 
service charges for the use of airport facilities. But the DOT is empowered to regulate these 
fees to ensure they are reasonable and non-discriminatory. A fee is considered reasonable 
if it: (1) is based on some fair approximation of use of the facilities; (2) is not excessive in 
relation to the benefits conferred; and (3) does not discriminate against interstate commerce. 

To assist airport operators in evaluating whether a proposed fee will meet with federal 
approval, the Federal Aviation Authorization Act requires the Secretary of Transportation 
to publish regulations “establishing ... the standards or guidelines that shall be used by 
the Secretary in determining ... whether an airport fee is reasonable.” The DOT issued its 
Policy Regarding Airport Rates and Charges in 1996, and it published an amendment to that 
policy in 2008. Under the current policy, the DOT will not entertain a complaint about the 
reasonableness of a fee if: (1) the fee was set by agreement; and (2) the dispute is filed by a 
party to that agreement. In other words, if an air carrier enters into a contract to pay a certain 
fee, it is prevented from seeking Department intervention on the basis of the fee’s alleged 
unreasonableness. 

When determining whether a fee is reasonable, the Department considers the following 
factors, among others: 


the fees charged by other similarly situated airports; 

whether or not the fee results in unjust discrimination against an air carrier; 
the airport's need to be financially self-sufficient; 

environmental costs; and 

whether or not the airport uses a consistent methodology for assessing fees. 


The 2008 Amendments implemented congestion pricing, which authorizes airports to 
charge higher fees during peak hours. By implementing this policy, the Department 
intended to reduce peak-hour congestion. The Department assumed that airlines would 
spread departures and arrivals throughout the day in order to take advantage of lower 
off-peak landing fees. Instead, a coalition of airlines filed suit to block the regulation. 





Case12.1 Air Transport Association of America, Inc. v. US Department of Transportation, 
613 F.3d 206 (2010) 


District of Columbia Circuit Court of Appeals 


FACTS: In order to reduce congestion at major airports, the DOT amended its Policy 
Regarding Airport Rates and Charges. The 2008 Amendments allow an airport to charge 
aircraft higher landing fees at peak times, a practice known as congestion pricing. The Air 
Transport Association of America, on behalf of several US airlines, petitioned for review 
of the Amendments, arguing that they allowed airports to charge unreasonable and 
discriminatory fees. 

In the 12 years between the promulgation of the 1996 Policy and of the 2008 
Amendments, the number of landings by airlines in the US increased by more than 
25 percent, from 8.2 million per year to 10.3 million. This increase in traffic led to longer 
and more frequent delays. The Joint Economic Committee of Congress found that “flight 


CHAPTER 12 - AIRPORT DEVELOPMENT AND FUNDING 263 


arrivals were delayed by a total of 4.3 million hours” in 2007 alone. One of the causes 
of flight delays is excess demand for runways during peak hours. In an ordinary market, 
supply and price adjust to eliminate excess demand, but airports are no ordinary market. 
Airports cannot readily increase the supply of landing slots because building more runways 
takes years and, at some airports, it is not feasible at all. Prior to the 2008 amendments, 
airports were also barred from adjusting landing fees to correspond with the fluctuating 
demand levels. 

If an airport wants to reduce congestion, then it must eliminate the excess demand by 
reducing the number of aircraft that airlines, cargo operators, and general aviation want 
to land during peak periods. In order to do so, it must have some method of allocating the 
scarce resource of landing rights. Congestion pricing accomplishes this by increasing the 
price. If the fee is high enough, then a system user will adjust its schedule by shifting a flight 
to a less congested time or an alternate airport, using fewer but larger aircraft, or simply 
canceling some flights. 

The Air Transportation Association alleged that the new fee structure authorized 
unreasonable and unjustly discriminatory fees landing fees. 


REASONING: A fee is reasonable if it: (1) is based on some fair approximation of use of 
the facilities; (2) is not excessive in relation to the benefits conferred; and (3) does not 
discriminate against interstate commerce. When deciding whether an administrative 
agency’s regulations are proper, the courts give substantial deference to the federal 
agency. 

An aircraft that lands at a congested time imposes a significant cost, in the form of delay, 
both upon other airlines that want to land aircraft at the same time and upon the passengers 
aboard those aircraft. Each additional aircraft seeking to land at that time adds to the 
congestion and imposes additional delays upon other users of the system. Meanwhile, the 
user that successfully lands an aircraft at the peak time reaps a substantial benefit because 
it is able to offer a valuable service to its customers. As long as the costs to the user landing 
the aircraft during a peak hour are less than the benefits to that particular user, it will land 
the aircraft even if the total social costs — including delays to other users of the system — 
exceed the total social benefits. 

It is entirely reasonable to expect an airline, and in turn its passengers, to pay a premium 
for the opportunity to arrive at a peak time. Therefore, depending upon the actual amount 
of the fee, it may well be reasonable. 

The Air Transportation Association also argued that peak-hour pricing is unjustly 
discriminatory because airlines landing during peak hours are forced to pay higher landing 
fees than similarly situated airlines that arrive during off-peak hours. Yet, each aircraft 
that lands at a particular airport during a particular hour will be subject to the same fee. 
Although landing fees will vary from one airport to another and from one hour to another, 
the difference in pricing is justified. 


CONCLUSION: The Court cannot rule out the possibility that an airport will implement 
a system of fees that complies with the Amendments, but is nonetheless unreasonable 
or unjustly discriminatory. However, because an airport can also implement the 
Amendments in a way that is reasonable and not unjustly discriminatory, the Amendments 
are lawful. 
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Periodic congestion remains a significant problem at airports across the country. 
At the 30 busiest airports in the National Airspace System, referred to by the FAA as 
simply “the core 30,” periods of compacted demand are often exacerbated by small 
cargo aircraft colloquially referred to in the industry as “box haulers.” These aircraft 
are typically single-engine or small twin-engine aircraft that feed a larger wide-body 
cargo jet such as a FedEx or UPS jet. It is not uncommon for 10-15 of these smaller box 
hauler-type aircraft to feed a single jet and be scheduled to land within 30 minutes 
of each other, within what are already-existing peak demand hours for air carrier 
operations. 

As the case above demonstrates, the courts give substantial deference to an agency’s 
interpretation of its own regulations. Since the DOT interpreted its regulations to permit 
the implementation of on-peak pricing and since the new pricing structure was justified 
by the facts, the 2008 Amendments were upheld. 


THE AIRPORT AND AIRWAY TRUST FUND 


The Airport and Airway Trust Fund was established by the Airport and Airway Revenue 
Act of 1970. The purpose of the Trust Fund is to provide a steady source of income for 
the FAA that grows in step with the aviation system. As traffic increases, so does revenue. 
This is balanced by the fact that the FAA must dedicate more resources to maintain the 
safety of the national air transportation system as capacity increases. The AIP plays an 
integral part in this process. 

The FAA has four budget accounts: the Facilities and Equipment account; the 
Researching, Engineering, and Development account; the AIP account; and the Operations 
account. The first three accounts are funded entirely by the Airport and Airways Trust 
Fund. The fourth account, Operations, also receives a significant portion of its revenue 
from the Trust Fund. 

The Trust Fund generates revenue through excise taxes paid by users of the National 
Airspace System. Among other things, the excise taxes apply to: 


domestic airline tickets; 

international passenger arrivals and departures; 
air cargo waybills; 

aviation fuel taxes. 


The Trust Fund finances the FAA’s ability to provide grants to airports. Grants are 
not loans and, with limited exceptions, they do not have to be repaid. Grants provide 
funding for improvement projects, such as expansions, redesigns, modernization 
projects, noise abatement systems, navigational systems, environmental abatement 
projects, and other types of construction. The AIP is the program that administers the 
FAA’s grant process. It is funded entirely by the Airport and Airways Trust Fund, and 
it plays an integral part in increasing safety as well as the capacity of the national air 
transportation system. 
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THE AIP 
Overview 


The AIP is authorized by the Airport and Airways Improvement act, which is contained 
in Title 49, Chapter 471 of the U.S.C. It provides grants for the planning and development 
of public-use airports. For medium to large hub airports, the program covers up to 75 
percent of eligible costs. Small primary airports, reliever airports, and general aviation 
airports typically have less access to capital than major hubs, so the grant program will 
cover up to 95 percent of those airports’ eligible costs. To be eligible for AIP funds, both 
the airport and the project must meet certain eligibility requirements. 


Airport Eligibility 


An airport is eligible for AIP funds if it is part of the National Plan of Integrated Airport 
Systems. The national plan is developed by the FAA as part of its mission to maintain 
both the safety and capacity of the national air transportation system. The national plan 
identifies those airports that the FAA “considers necessary to provide a safe, efficient, 
and integrated system of public-use airports adequate to anticipate and meet the needs of 
civil aeronautics, to meet the national defense requirements of the Secretary of Defense, 
and to meet identified needs of the United States Postal Servic.” (49 U.S.C. §47103). 
When deciding which airports to include in the plan, the FAA is required to consider: 
(1) the overall transportation system in the particular area; (2) forecasted changes in 
other modes of intercity transportation; and (3) forecasted technological developments 
in aeronautics. 

Pursuant to 49 U.S.C. §47103, the FAA must provide Congress with an updated 
national plan every two years. The plan must include a list of airports that the FAA 
considers significant to the overall national air transportation system and cost estimates 
for eligible airport development projects. The most recent national plan was delivered to 
Congress in September 2012. It lists 3,335 existing airports and 25 proposed airports as 
being significant to the national air transportation system. These airports are classified 
as follows: 


e Commercial Service Airports: airports that receive scheduled passenger service and 
enplane at least 2,500 passengers per year. 

e Reliever: airports designated by the FAA to relieve congestion at commercial service 
airports. 

e General Aviation: general aviation airports include all other types of airports. This 
may include airports that primarily offer cargo operations, airports that are essential 
to remote communities that enplane less than 2,500 passengers per year, or any 
other type of airport not otherwise defined. 

e New Airport: as its name implies, this category includes anticipated airports that 
have not yet been developed. 
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Table 12.1 Project eligibility for AIP funding 





Eligible projects 


Ineligible projects 





Runway construction/rehabilitation 
Taxiway construction/rehabilitation 
Apron construction/rehabilitation 
Airfield lighting 

Airfield signage 

Airfield drainage 

Land acquisition 

Weather observation stations 
Navigational aids 

Planning studies 


Environmental studies 


Maintenance equipment and vehicles 
Office equipment 

Fuel farms 

Landscaping 

Artwork 

Aircraft hangars 

Industrial park development 

Marketing plans 

Training 

Improvements for commercial enterprises 


Maintenance or repairs of buildings 


Safety area improvements 

Airport layout plans 

Access roads only located on airport property 
Removing, lowering, moving, marking, and lighting 
hazards 














Project Eligibility 


To be eligible for AIP funds, a project must enhance airport safety, increase capacity, 
enhance security, or improve environmental impacts. An explanation of what types 
of projects are eligible for AIP funding is provided in FAA Order 5100.38C. Generally 
speaking, improvements and repairs to an airfield are eligible, improvements and 
repairs to terminals and onsite facilities may be eligible under certain circumstances, 
and improvements and repairs offsite are usually ineligible. While not exhaustive, 
the following chart offers an overview of the types of projects that are eligible for AIP 
funding. 


Grant Assurances 


In exchange for receiving AIP funds, an airport must agree to a set of conditions called 
“grant assurances.” There are 21 separate grant assurances listed in 49 U.S.C. §47107, and 
the FAA may include others as a condition of the grant. Generally speaking, the grant 
assurances require grant recipients (called “sponsors” in the statute) to: 


make the airport available for public use; 

charge air carriers substantially similar rates to operate out of the airport; 
maintain the airport’s facilities in proper order; 

operate the airport safely; and 

make the airport available to government aircraft without charge. 


As a further condition of accepting AIP funds, a sponsor must agree that it will not divert 
revenue from the airport to other purposes. Requests for grant funds exceed the amount 
of available funds every year. The purpose behind the rule prohibiting diversion of airport 
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revenue is to maximize the benefit of the grant fund program and to prevent grant funds 
from essentially being used to subsidize non-airport expenses. 

When a dispute arises between the FAA and a sponsor over potential violations of 
the grant assurances, an administrative action may be initiated. A neutral FAA hearing 
officer will receive evidence from both the FAA and the sponsor before issuing a decision. 
Either party may appeal this decision to the Circuit Court of Appeals for the District of 
Columbia. The following two cases address the question of whether an airport that has 
received grant funds may limit airport operations without violating its assurance to keep 
the airport reasonably available to the public. In the first case, the City of Santa Monica 
attempted to restrict specific types of aircraft from using its municipal airport because 
it determined that those aircraft could not safely use the airport. In the second case, the 
Arapaho County Airport Authority attempted to restrict all passenger aircraft operations 
because it lacked terminals, baggage systems, and passenger security. 





Case 12.2 City of Santa Monica v. FAA, 631 F.3d 550 (2011) 


District of Columbia Circuit Court of Appeals 


FACTS: The Santa Monica Municipal Airport is a single-runway, regional public airport 
owned and operated by the City of Santa Monica, California. It has no scheduled 
passenger service, but serves general aviation aircraft and functions as a reliever airport 
for Los Angeles International Airport. It serves four categories of general aviation 
aircraft: Category A and B aircraft (those with approach speeds of less than 121 knots at 
maximum landing weight) and Category C and D aircraft (those with approach speeds of 
121 knots or greater at maximum landing weight). Category C and D aircraft, which 
make up approximately 7 percent of all operations at the airport, are almost exclusively 
business and executive jets. 

Between 1985 and 2003, the City of Santa Monica received $10.2 million in AIP grant 
funds to complete airport improvements. When it accepted the grant funds, it promised 
that it would “make its airport available as an airport for public use on fair and reasonable 
terms and without unjust discrimination, to all types, kinds, and classes of aeronautical 
uses.” 

In 2008, the City passed an Ordinance prohibiting all Category C and D aircraft from 
landing at the municipal airport because it believed the aircraft could not safely operate at 
the municipal airport due to the lack of “runway safety areas” at the airport. A runway safety 
area is surface surrounding the runway that is suitable for reducing the risk of damage to 
airplanes in the event of an undershoot, overshoot, or excursion from the runway. 

Believing that the Ordinance violated the City’s obligation to make the airport available 
“for public use on fair and reasonable terms and without unjust discrimination, to all types, 
kinds, and classes of aeronautical use,” the FAA took action to prevent its enforcement. On 
April 23, 2008, the FAA issued a cease and desist order requiring the petitioner to suspend 
enforcement of the Ordinance until the FAA issued a final agency decision regarding the 
Ordinance’s legality. The FAA also filed motions with the US District Court for the Central 
District of California requesting a temporary restraining order and a preliminary injunction 
to prevent the petitioner from enforcing the Ordinance. 
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The District Court granted the preliminary injunction and the City of Santa Monica 
proceeded with the FAA’s administrative review process. An FAA hearing officer found 
in favor of the FAA and concluded that the City Ordinance violated the grant assurances 
because the City’s restriction was not necessary for the safe operation of the airport. 
Specifically, the hearing officer found that: (1) Category C and D aircraft can operate safely 
at the airport despite the lack of runway safety areas; (2) Category C and D aircraft are 
less likely to be involved in an overrun than Category A and B aircraft; (3) in the unlikely 
event of an overrun by a Category C or D aircraft, it is very unlikely that the aircraft would 
reach the neighborhoods beyond the runway; and (4) the risks associated with overruns 
and undershoots at the airport by Category C and D aircraft can be mitigated without 
implementing a total ban and without reducing the utility of the runway. 

After the FAA reached its decision, the City of Santa Monica appealed to the Circuit Court 
of Appeals for the District of Columbia. The Circuit Court of Appeals has jurisdiction to hear 
appeals from FAA administrative cases. 


REASONING: The grant assurances required the City of Santa Monica to make the municipal 
airport “available as an airport for public use on fair and reasonable terms and without 
unjust discrimination, to all types, kinds, and classes of aeronautical uses,’ with the 
exception that the City may prohibit certain types of aircraft if “such action is necessary for 
the safe operation of the airport.” The City argued that its Ordinance restricting Category C 
and D aircraft was indeed necessary for the safe operation of the airport because the airport 
had no runway safety areas. FAA safety rules generally require 1,000 feet of buffer space 
on both ends of a runway to protect against damage from an undershoot, overshoot, or 
runway excursion by a Category C or D aircraft. Only 300 feet of safety space is needed for 
a Category A or B aircraft. 

The FAA countered this by arguing that the safety rules regarding runway safety areas 
only apply to newly constructed airports and that older airports are only required to 
comply “to the extent possible.” It also argued that the absence of a runway safety space 
at the Santa Monica Municipal Airport did not render the operations of Category C and D 
aircraft any less safe than the Category A or B aircraft because: (1) Category C and D aircraft 
are generally piloted by more experienced pilots; (2) hundreds of airports operate safely 
without runway safety areas; (3) Category C and D aircraft generally contain more safety 
features than Category A and B aircraft; (4) Category C and D aircraft are statistically less 
likely to experience a runway excursion than Category A or B aircraft; and (5) there were 
other less restrictive safety precautions that the Santa Monica Municipal Airport could 
have taken to protect against runway excursions, such as the installation of a specialized 
cement barrier designed to crush on impact and slow the progress of an overshooting 
aircraft. 


CONCLUSION: An administrative agency’s decision will be upheld on appeal if it is rationally 
based on substantial evidence. The Circuit Court concluded that the FAA had received 
substantial evidence during its administrative hearing from various expert witnesses 
and that it properly considered the testimony of the witnesses for and against the City 
Ordinance before reaching its decision. Since the decision was supported by substantial 
evidence, the Circuit Court upheld the FAA’s ruling that the City Ordinance violated the City 
of Santa Monica’s grant assurances. 
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Case 12.3. Arapahoe County Public Airport Authority v. Centennial Express, 956 P.2d 587 
(1998) 


Colorado Supreme Court 


FACTS: Centennial Airport was built in 1967 to serve the growing aviation needs of the 
Denver metropolitan region. To fund airport construction and operations, Centennial 
Airport accepted $30.1 million in federal grants. As a condition of accepting these grants 
and pursuant to federal law, the Airport Authority gave its assurance that it “will make 
its airport available as an airport for public use on fair and reasonable terms and without 
unjust discrimination, to all types, kinds, and classes of aeronautical uses.” A separate 
assurance provided that the Authority “may prohibit or limit any given type, kind, or class 
of aeronautical use of the airport if such action is necessary for the safe operation of the 
airport or necessary to serve the civil aviation needs of the public.” 

Centennial Airport is a reliever airport for Denver International Airport. Passenger 
service has never been permitted at Centennial, so the airport lacks terminals, baggage 
handling, and passenger security. In 1994, an air carrier named Centennial Express began 
conducting passenger carrier operations out of Centennial Airport without the Airport 
Authority’s permission and in direct violation of its ban on passenger operations. In 
response to Centennial Express’s actions, the Airport Authority immediately obtained an 
injunction in the state court prohibiting Centennial Express from conducting passenger 
carrier operations. Centennial Express appealed, arguing that the Airport Authority could 
not ban passenger carrier operations because of the conditions it agreed to when it 
accepted FAA grants. 


REASONING: Centennial Express argued that the Authority has violated the terms of the 
federal grant assurances under which it had agreed to “make its airport available as an 
airport for public use on fair and reasonable terms and without unjust discrimination, 
to all types, kinds, and classes of aeronautical uses” (49 U.S.C. §47107(a)). While the 
grant assurances prohibit discrimination among different types, kinds, and classes of 
aeronautical uses, the court refused to construe them so broadly that airport proprietors 
must accommodate every possible aeronautical use. 

By the terms of the assurances, an airport proprietor that has accepted federal funding 
must make its airport available on “fair and reasonable terms without unjust discrimination.” 
The anti-discrimination provision therefore prohibits airport owners from using their 
proprietary power to grant one operator access while denying access to, or imposing unfair 
terms on, a similarly situated operator. Here, the Authority was not discriminating against 
a particular operator because the ban on scheduled passenger service applied to all airport 
users equally. 

Furthermore, a separate assurance allows airport proprietors to prohibit specific 
aeronautical uses “if such action is necessary for the safe operation of the airport 
or necessary to service the civil aviation needs of the public.” The Authority’s ban on 
scheduled passenger service was found to be necessary to ensure the safe operation 
of the airport. Although it initially plans to operate on a small scale, Centennial Express 
has ambitions to become much larger. Opening the airport’s doors to Centennial Express 
would require the Authority to make the airport available to other airlines that wished 
to provide scheduled passenger service. These new operators, some of whom might find 
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conditions at Centennial more appealing than Denver International Airport, would bring 
increased aviation traffic to an already congested airport. This increased congestion would 
impact airport safety. Increased passenger traffic also requires additional facilities, such 
as a terminal, security, and baggage systems, which were currently lacking at Centennial. 
Without these facilities, the airport would become unsafe for passenger use. 


CONCLUSION: The Authority’s regulation prohibiting scheduled passenger service did 
not discriminate against individual airport users. Furthermore, the ban on scheduled 
passenger service “is necessary for the safe operation of the airport” and services “the 
civil aviation needs of the public.” For these reasons, the court held that the Authority did 
not violate the terms of the federal grant assurances. 





The cases above demonstrate the contours of the grant assurances regarding public 
access to airports. Efforts to restrict air traffic at an airport are generally disfavored by the 
FAA, unless legitimate safety concerns are present. For a restriction to be valid, it must be 
non-discriminatory, meaning that it does not treat similarly situated parties differently. It 
also must have a legitimate safety-related basis. 


State Block Grant Program 


14 CFR Part 156 created the State Block Grant pilot program. The block grant program was 
designed to give more local control to the grant process. It authorizes block grants under 
the AIP to states, which then allocate the funds to airports as the states see fit. Currently, 
10 states are authorized to participate in the pilot program: 


Georgia 

Illinois 
Michigan 
Missouri 

New Hampshire 
North Carolina 
Pennsylvania 
Tennessee 

Texas 

Wisconsin 


States that receive block grants must abide by the terms of their grant assurances and 
must agree only to use grant funds on airports that are included in the National Plan 
of Integrated Airport Systems. The states are responsible for ensuring that airports that 
receive grant funds comply with the grant assurances agreed to between the state and 
the FAA. 
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THE PASSENGER FACILITY CHARGE PROGRAM 


Generally speaking, airports are prohibited from assessing a fee based on the number of 
passengers aboard an aircraft. The Passenger Facility Charge Program is an exception 
to this rule. It is outlined in 14 CFR Part 158. The Program allows airports to charge a 
fee of up to $4.50 for every enplaned passenger, so long as: (1) the airport obtains prior 
permission from the FAA; (2) the airport is owned by a public agency; and (3) the revenue 
generated by the facility charge fees is used only for FAA-approved airport projects. 
There are eight different categories of projects that are eligible for Passenger Facility 
Charge Program funding. These categories are listed in 14 CFR §158.15 and include: 


airport development; 

airport planning; 

terminal development; 

airport noise compatibility planning; 

noise compatibility measures; 

construction of gates and other equipment related to the movement of passengers 
and baggage within the boundaries of the airport; 

equipment and software; and 

8. projects aimed at reducing emissions under the Clean Air Act. 


AIRYNS 


N 


To be eligible for program funding, the project must fulfill one of the following three goals: 


1. preserve or enhance safety, security, or capacity of the national air transportation 
system; 

2. reduce noise or mitigate noise impacts resulting from an airport; or 

3. furnish opportunities for enhanced competition between or among air carriers. 


Facility charges may either be used at the airport from which the passenger is enplaning 
or at “any other airport the agency controls” (49 U.S.C. §40117(b)(1)). For example, the 
FAA authorized the City of Chicago to levy a facility charge at the O'Hare Airport in the 
mid-1990s in order to fund capital improvements at the nearby Gary Regional Airport. 
The City of Chicago owned both airports and intended to divert some of the traffic from 
O'Hare to Gary in order to reduce congestion at O'Hare. In order to implement this plan, 
certain infrastructure improvements were needed at Gary. These improvements were 
funded bythe facility charges collected at O’Hare. 

Before the FAA may approve an airport's request to assess a facility charge, the public 
agency requesting participation in the Passenger Facility Charge Program must provide 
written notice to air carriers that may be affected by the fee. The affected air carriers 
must acknowledge receipt of the notice and must state whether or not they agree or 
disagree with the proposed facility charge. If the air carrier disagrees with the proposed 
fee, it must state its reasons for doing so. The public agency must also provide notice 
to the public at large and allow a 30-45-day period during which it will receive public 
comment on the proposed fee. 

The Passenger Facility Charge Program is an effective means for funding various types 
of projects at publicly owned airports. It is one of the primary tools used by airports to 
fund modernization projects. For more information about the Program, see 14 CFR Part 
148 in its entirety. 
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THE RECOVERY ACT AND THE GRANTS-IN-AID 
FOR AIRPORTS PROGRAM 


The American Recovery and Reinvestment Act was signed into law in 2009 in response to a 
severe economic downturn. The Act has three goals: (1) to create new jobs and save existing 
ones; (2) to spur economic activity; and (3) to foster transparency and accountability in 
government spending. To achieve these goals, the Act provided an economic stimulus 
package in the form of contracts, grants, and loans. A significant portion of this stimulus 
package was allocated to the FAA for projects and grant programs. The FAA improved 
power systems, air route traffic control centers, air traffic control towers, terminal radar 
approach control facilities, and navigation and landing equipment. It also applied a 
portion of its stimulus money to the Grants-in-Aid for Airports program. 

The Grants-in-Aid for Airports program is administered in conjunction with the 
AIP and provides funding for the: (1) construction or rehabilitation of new airports, 
(2) building and rehabilitating runways, runway safety areas, taxiways, aprons, and 
terminal buildings, (3) construction of Aircraft Rescue and Fire Fighting buildings and 
purchase of ARFF equipment; and (4) construction of perimeter fencing to enhance 
security. 


TERMS AND CONCEPTS 


Commercial service airport National Plan of Integrated Airport 
Congestion pricing Systems 

Enplane Policy Regarding Airport Rates and 
General aviation airport Charges 

Grant Reliever airport 

Grant assurance Sponsor 


REVIEW PROBLEMS AND CASE QUESTIONS 


1. Under what circumstances may an airport assess a per-passenger excise fee? 

2. What did the DOT intend to do when it authorized congestion pricing at airports? 

3. To which court may a party appeal if it is unhappy with an administrative ruling of 
the FAA? What standard of review will apply? 

4. Why was the restriction on aircraft categories impermissible in City of Santa Monica 
v. FAA, while the total ban on passenger operations was deemed to be acceptable in 
Arapahoe Counter Public Airport Authority v. Centennial Express? 

5. What are the benefits to both the FAA in awarding block grants to states instead of 
individual grants to specific projects? What are the benefits to the participating states? 


PART V 





Aviation Business and 
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Business Entities and 
Aircraft Transactions 


Flying might not be all plain sailing, but the fun of it is worth the price. 


Amelia Earhart, 1897-1937 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


know the four primary business entities; 

understand the tradeoffs of each entity as an aircraft owner; 
be familiar with basic aircraft transactions; 

know the elements of aircraft valuation; 

be able to explain the FAA’s aircraft registration process. 


VP ONP 


INTRODUCTION 


For the average American unfamiliar with aviation, aircraft ownership may seem to be a 
privilege reserved for the wealthy minority. Those involved in the aviation community, 
however, understand aircraft ownership as a viable means of transport, business, and 
enjoyment. Though it may seem to be a far-fetched idea for some general aviation pilots, 
if someone is spending well over $100 per hour to rent an aircraft, there is a point where 
a pilot who flies regularly may find an economic advantage in owning his or her own 
aircraft. 

Many people shy away from “luxury” purchases, like cars and boats, in time of 
economic turmoil. A high-ticket item like a sports car or boat typically depreciates in 
value steadily over time, especially in economic recession, where the resale demand is 
low. The interesting thing about the general aviation market (namely single- or twin- 
piston engine airplanes) is that aircraft used to be stable investments. The average 
potential buyer looks primarily at used aircraft, which historically appreciated in value 
if they were properly maintained. In strong economies, the demand for good used 
aircraft often skyrockets, depleting the supply quickly and driving up prices. In slower 
economies, the supply is greater, but tax incentives and flexible financing options often 
offset the decrease in prices. 
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BUSINESS ENTITIES 


Regardless of whether a person is looking to buy a Piper Cub or a Piaggio Avanti, 
purchasing an aircraft is a big commitment. Even the most economically priced aircraft 
will require some type of financing for acquisition costs, as well as considerable 
operational costs such as maintenance, fuel, annual inspections, and tie-down or hangar 
fees. Taxes, though outside the scope of this text, are another large factor that affects the 
immediate and long-term costs of ownership. The average aircraft owner will deal with 
a wide variety of federal and state taxes for the duration of ownership. 

Insurance and liability are also of concern to a potential aircraft owner. Though 
insurance coverage for the airplane itself (namely hull insurance) is important, the 
biggest risk in aircraft ownership lies in liability coverage. If another person suffers an 
injury or property damages resulting from the operation of the aircraft, he or she may 
be able to sue the owner personally for damages beyond what the insurance policy 
covers. 

Because of concerns like these, many owners feel uncomfortable owning an aircraft 
under their own name. A more appealing option may be to create a business entity to 
own and operate the aircraft, whether as an individual or corporation. Deciding which 
legal form the ownership will take is referred to as the choice of entity. The circumstances 
of every owner are unique and therefore there is no one “right way” for buyers to pursue. 
Each option offers tradeoffs in terms of taxes, liability, and operational flexibility. The 
choice of ownership is often very complicated and it is advisable to seek the professional 
guidance of an attorney in making a final decision. 


Sole Proprietorship 


Perhaps the simplest entity to set up and operate, a sole proprietorship is a one- 
person business that, unlike a corporation or limited liability company (LLC), is not 
registered with the state. Sole proprietorships do not require any paperwork to start, 
other than obtaining the required licenses and permits that all new businesses must 
complete. The business can be run under the operating individual’s name, such as 
“John Smith,” or under a fictitious name, such as “Smith Flight Instruction.” A fictitious 
name is also referred to as a “DBA” or “doing business as,” which indicates that the 
individual is operating a sole proprietorship (e.g. “John Smith d/b/a Smith Flight 
Instruction”). These names must be registered with the county or city in which the 
business is run. 

A sole proprietorship does not offer many tax advantages compared to private 
ownership, as the Internal Revenue Service (IRS) does not differentiate between a 
sole proprietorship and the individual who owns the business. In fact, the owner of 
a sole proprietorship simply reports the business’ income or losses on his or her own 
individual income tax return, IRS Form 1040, on Schedule C, “Profit or Loss from a 
Business.” The benefit to this method is that any ordinary operational expenses from 
running the business may be deductible from a taxpayer’s income. If net income from 
the sole proprietorship is a loss, that too is deductible against any other income for up 
to three years of loss during five reportable years of income. After that point, the IRS 
may deem the proprietorship to be a hobby instead of a business and may reject further 
deductions. 
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Liability is the primary concern of aircraft ownership via a sole proprietorship. Just as 
the IRS sees no separation between a sole proprietorship and its owner, the same holds 
true for the law. If the business does not pay a debt, the owner's personal assets — like a 
home, car, or other possessions — become vulnerable to debt collectors. The liability does 
not stop at debt either. If, throughout the course of business, someone becomes injured as 
a result of the owner, employees, or property, the owner is held personally liable for the 
victim’s injuries or damages. Even with liability insurance, protection is not guaranteed 
if damages exceed coverage — if they do, the owner (or proprietor) is held responsible for 
the remaining charges. 

The simplicity of a sole proprietorship is often appealing to people looking for an easy 
way to do business. Because of the risky nature of aviation, however, the lack of personal 
liability protection that a sole proprietorship demands is hardly inviting. Though they are 
the least expensive operation to run, the long-term personal financial effects of a failed 
business or serious accident often compel aircraft buyers to seek alternative means of 
ownership. 


General and Limited Partnerships 


Very similar to a sole proprietorship, a partnership is a business owned by more than one 
person that is not registered with the state as a corporation or LLC. Very little paperwork 
(beyond the initial licensing and permits) is required — in fact, a partnership is considered 
valid as soon as two or people start a business. It is advisable, however, for a written 
partnership agreement to be drafted that details each partner’s contributions, authority, 
and duties. 

Just like a sole proprietorship, the IRS does not consider a business run as a partnership 
separate from its proprietors. Partnerships file returns to report on income, losses, and 
deductions, but do not pay income taxes. Instead, any profits or losses are passed to 
each partner, who would then include the proportional share of the income or loss on 
his or her personal income tax return. This method is often advantageous to partners, 
who make quarterly federal and state payments on their distributive share, or the portion 
of profits that each partner receives as allocated in the partnership agreement. 

The lack of personal liability protection in a general partnership is very similar to 
the sole proprietorship, with each partner assuming personal liability for any debts or 
damages of the business. The only form of partnership that offers any form of personal 
liability protection is the limited partnership. A limited partnership is comprised of both 
general partners and limited partners. General partners retain full personal liability 
and are responsible for the operation of the business. Limited partners typically invest 
in the company and have very little management or influence on how the business is 
run. In return, limited partners’ personal liability is limited to the money invested in the 
company, and his or her personal assets remain protected. 

Something to be cautious about in the formation of a partnership is the purpose of the 
partnership. A partnership must have the intention to operate a business for profit. Too 
often, pilots simply want to split costs and purchase an aircraft together for non-business 
purposes. In this case, co-ownership is the proper term. 

In general and limited partnerships, owners enjoy pass-through tax advantages and 
divided costs. The vulnerability of personal assets for general partners is still a deterrent 
for some, however, in the business of flying. 
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S Corporations and C Corporations 


Though most individuals will not go to the lengths necessary to form a corporation, 
established businesses like flight schools or fixed-base operators (FBOs) may find an 
advantageous balance in the liability protection and taxation that a corporation offers. 
Corporations are very demanding to operate, however, and a business must first apply 
for corporation status with the IRS. 

Though S corporations are becoming less popular as more businesses elect to form 
limited liability companies, they still remain advantageous for certain aircraft owners. 
S corporations offer the benefits of pass-through taxation similar to a partnership, with 
the added personal liability protection of a corporation. They are limited to 100 domestic 
(US citizen or resident aliens) shareholders, but a single-person S corporation is common. 
Rather than paying income tax as an entity, the S corporation’s income and losses are 
divided and passed on to shareholders, who then report the income or loss on their 
personal income tax return. 

Shareholders of S corporations receive personal liability protection if the business 
is run according to corporation standards and formalities. If the corporation is a front 
for ownership of assets, the shareholders will accept personal liability for damages and 
injuries caused by the S corporation. 

C corporations are what most people think of as a “regular corporation,” or a corporation 
that is taxed as a corporation, separate from its shareholders. C corporations have no 
limit on the number or type of shareholders (unlike S corporations, partnerships and 
companies can be shareholders of C corporations along with non-US residents), and all 
shareholders enjoy full personal liability protection from any debts or damages caused 
by the corporation. The primary drawback of a C corporation is double taxation, in which 
the corporation is taxed on its own income and its shareholders are taxed on dividends 
received. 


LLCs 


For most businesses in general aviation, the complexity of running a corporation 
overshadows the benefits of personal liability protection. For the better part of the 
nineteenth century, the US lagged behind other countries in the ability to form a company 
with limited liability and the advantages of a partnership’s pass-through taxation. In 
1977, Wyoming passed the Wyoming Limited Liability Company Act,' which permitted 
the formation of LLCs for any legal business purpose, with the exception of insurance 
and banking businesses. Soon, each state followed suit with LLC statutes allowing the 
formation of these companies. 

The pass-through taxation benefits enjoyed by LLCs mean that members or owners pay 
taxes on business profits on their own income tax returns. Should an owner want the LLC 
to be taxed as a corporation, however, he or she may choose to do so to retain earnings 
within the company. 

Perhaps the most appealing aspect of the LLC is limited liability outside the confines of 
a corporation. Like a corporation, LLCs offer full personal liability protection to members; 


1 W.S. § 17-15-101 et seq. 
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conversely, LLC members own an interest in the company, but retain the ability to 
determine how income and assets are divided. 

Though establishing and registering an LLC can be initially complicated and is best 
left to attorneys, the day-to-day operation is much simpler than that of corporations. 
Of course, owners must continue to follow strict operational guidelines, but the flexibility 
afforded to LLCs (especially in regards to taxation) can be invaluable. Increasingly, 
aviation businesses are being operated under LLC statutes to benefit from the “best of 
both worlds” regarding partnerships and corporations. 

Though these entities seem like a simple way to finance and own aircraft, one thing 
remains true: a business purpose must exist before the advantages of any business entity 
can be fully enjoyed. 


PIERCING THE CORPORATE VEIL 


The corporate veil is a legal concept which separates the corporate or limited liability entity 
from the shareholders and/or members, and protects them from being personally liable 
for the firm’s debts and any other legal obligations. As we’ve addressed, LLCs are also 
considered distinct from their owners, much like a corporation, and the corporate veil 
provides them with legal protections against personal liability as well. 

“Piercing the corporate veil” refers to the situation where a shareholder, corporate 
director, or member of an LLC is held personally liable for the obligations of the 
corporation or LLC. This, of course, is contrary to the general principle that shareholders 
or members are immune from personal liability due to lawsuits involving the corporate 
entity. 

“Alter ego” is a term that refers to circumstances when the shareholder, director, or 
member of the company is using the company to further his or her own personal interests. 
When this occurs, the shareholder, director, or member would be legally considered the 
“alter ego” of the corporation or LLC and therefore would not be protected under the 
liability shield of the corporate entity. 

Courts, depending on the jurisdiction, have different standards they use to determine if 
someone is the alter ego of a corporate entity and if the corporate veil should be pierced. 
The following factors may be considered: 


1. does the owner not only have significant influence and control over the corporate 
entity, but also act in ways that makes it impossible to distinguish between the 
owner's personal interests and those of the entity?; and 

2. are the interests of the owner and the entity so clearly the same that to classify them 
as separate would facilitate fraud? 


If the entity is simply the alter ego of an owner, the owner and the entity are considered 
one and the same, and the owner is held responsible for the debts of the company. 
Creditors often seek to pierce the corporate veil when: the owner commingles the entity 
and his or her personal assets to avoid judgment; the business entity was created with the 
intention of diverting the entity’s income and profits for the owner's use; the corporate 
entity transfers assets to another entity to avoid liabilities; and the owner transfers assets 
to the entity to avoid personal liabilities. Case 13.1 is a good illustration of the factors that 
the courts use in determining whether or not to pierce the corporate veil. 
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Case 13.1 Martin v. Freeman, 2012 WL 311660 (2012) 
Colorado Court of Appeals, Div. VII 


FACTS: Dean Freeman managed Tradewinds, LLC. Tradewinds was as a single-member LLC. 
Tradewinds contracted to have Martin construct an airplane hangar. In 2006, it sued Martin 
for breaching the construction agreement. In 2007, while the litigation against Martin was 
pending, Tradewinds sold its only meaningful asset, an airplane, for $300,000, and the 
proceeds of that sale were diverted to Freeman, who paid Tradewinds’ litigation expenses. 
In 2008, a judgment was entered in favor of Tradewinds. Martin appealed. The appellate 
court concluded that Tradewinds’ damages were speculative and remanded the case back 
to the trial court with directions to enter judgment in Martin’s favor. On remand, the trial 
court declared Martin the prevailing party and awarded him $36,645.40 in costs. Because 
the proceeds of the sale of Tradewinds’ only significant asset, the airplane, went directly 
to Freeman, the LLC was without any assets. Martin initiated suit to pierce the LLC veil. 
Following a bench trial in 2010, the trial court pierced the LLC veil and found Freeman 
personally liable for the cost award entered against Tradewinds. Freeman appealed. 


ISSUE: In deciding whether to pierce the corporate veil, courts consider a variety of factors 
in determining alter ego status, including whether: (1) the entity is operated as a distinct 
business entity; (2) funds and assets are commingled; (3) adequate corporate records are 
maintained; (4) the nature and form of the entity’s ownership and control facilitate insider 
misuse; (5) the business is thinly capitalized; (6) the entity is used as a mere shell; (7) legal 
formalities are disregarded; and (8) entity funds or assets are used for non-entity purposes. 
Was Tradewinds, LLC Dean Freeman’s alter ego, therefore subjecting him to personal liability? 


HOLDING: The trial court determined that: Tradewinds maintained negligible corporate 
records; the records concerning Tradewinds’ substantive transactions were inadequate; 
the fact that a single individual served as the entity’s sole member and manager facilitated 
misuse; the entity was thinly capitalized; undocumented infusions of cash were required 
to pay all of Tradewinds’ operating expenses, including its litigation expenses; Tradewinds 
was never operated as an active business; legal formalities were disregarded; Freeman paid 
Tradewinds’ debts without characterizing the transactions; Tradewinds’ assets, including the 
airplane, were used for nonentity purposes in that the plane was used by Aircraft Storage LLC, 
without agreement or compensation; Tradewinds was operated as a mere assetless shell, 
and the proceeds of the sale of its only significant asset, the airplane, were diverted from 
the entity to Freeman’s personal account. Judgment of the trial court affirmed this decision. 





AIRCRAFT TRANSACTIONS 


As stated earlier, the decision to purchase an aircraft is a serious financial commitment, and 
as such there are several steps needed to ensure that the transaction proceeds smoothly. 
For many buyers, the purchase of an aircraft is one of the most significant long-term 
investments they will make. 

Just like the purchase of a home or car, an aircraft purchase requires great knowledge 
and care. A potential buyer should engage in a needs analysis to further examine what 
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(if any) type of plane to pursue. The load, use, and typical flight conditions should all 
be considered, along with primary factors like available budget. A pilot may decide that 
there is a sound economic tradeoff to buy if he or she regularly flies 100 or 150 hours 
annually, or a flight instructor may be forming a flight school. Regardless of the situation, a 
thorough needs analysis prior to “shopping around” will narrow the market considerably 
and make the experience much simpler. 

Establishing financing and ownership options prior to searching can be paramount to 
the transaction’s momentum once a suitable aircraft is chosen. While financing is beyond 
the scope of this text, it is important to note that lending institutions have varying levels of 
experience with aircraft purchasing, and therefore interest rates and finance options can 
vary from lender to lender. Escrow can also be a useful tool in the transaction process. Most 
often used in real estate and other large investments, an escrow agent or provider acts as 
a neutral third party to a transaction and can hold the deposit or purchase amount for a 
particular aircraft until a clean title search is run and all agreements are met. By holding 
money in escrow, a buyer can express a solid commitment to the sale while still protecting 
his or her money from unknown details that may prevent closing. General contract law 
applies to the purchase of aircraft. As Case 13.2 illustrates, purchasing an aircraft in a 
different state may have consequences in the event that the transaction “goes bad.” 


Case 13.2 Trademasters International, Inc. v. Borer, 687 F.Supp. 434 (1988) 
United States District Court, N.D. Illinois, Eastern Division 


FACTS: Trademasters, an Illinois corporation, was in the business of purchasing, leasing, 
and reselling aircraft. In 1987, after conducting negotiations via telephone, it entered into a 
verbal agreement to purchase a plane from the defendants, residing in California, including 
Jeffrey Borer. Under the terms of the contract that was entered into, the defendants 
agreed to perform certain repairs on the aircraft before selling the aircraft to Trademasters. 
Trademasters alleged that when its representatives traveled to California to pick up the plane, 
the promised repairs had not been made. Based on the defendants’ alleged failure to make 
these repairs, Trademasters sued the defendants for breach of contract. In response, two of 
the California-based defendants, Audrey Schneider and Audi Air, Inc., filed a motion with the 
court to transfer this case to the US District Court for the Central District of California. 


ISSUE: Should the location of the lawsuit be in Illinois or in California? 


HOLDING: Under Illinois choice-of-law principles, California law was applicable to this 
breach of contract action. The Illinois and California parties negotiated the contract for sale 
of airplane via telephone and the airplane was to be delivered in California. In addition, 
repairs which were to be made prior to delivery, and which formed basis for claim of breach, 
were to be made in California. Therefore, citing 28 U.S.C.A. §1404(a), the court held that 
the venue would be transferred from the Illinois district in which the airplane buyer resided 
to the California district where claim arose, where the buyer’s employees would not be 
measurably inconvenienced by traveling to California, as California law was applicable, and 
material witnesses resided in California. 
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Aircraft Selection 


When purchasing a home or vehicle, potential buyers invest their time prior to investing 
money. From inspections to test drives, the buyer wants to be sure that the item presented 
for sale is exactly to standard. Beyond fulfilling basic operating and safety requirements, 
aircraft have several factors that can add or detract greatly from valuation. While used 
aircraft are typically sound investments, with resale values increasing over time, there are 
five key components that affect an aircraft’s value: 


Engine hours — engine hours are often the most common measure of an aircraft’s value, but 
often not in the way that a speedometer is used to measure a used car's resale value. While a 
high speedometer value is almost always a negative, high engine time signifies that the engine 
received regular use, which keeps seals and moving internal parts lubricated and in good 
working condition. The primary determining factor for aircraft engine value is proximity to 
recommended time between overhaul (TBO). A typical piston engine overhaul may cost upwards 
of $20,000; if the aircraft in question is only 100 hours from TBO, it is worth significantly less. 

Overhauls are also a place of concern. Because of different “levels” of overhaul, it is easy 
to be misled by offers of a “completely overhauled engine.” A top overhaul, which focuses on 
components outside the crankcase, as well as major overhauls, which involve complete engine 
disassembly and repair, both require a logbook entry to show total engine time. A zero-time 
engine has been overhauled by the original manufacturer to “factory new” condition, and is 
issued a new logbook with no previous operating history; this “like new” provision gives zero- 
time engines a higher value than overhauled engines. 


Installed equipment — in today’s aviation world, increased navigation technology is becoming 
popular. Modern avionics equipment can greatly increase the value of an aircraft, and in some 
cases even double it. Like most technology, however, the newest will fetch the highest value, so 
it is important to research the equipment that has been installed. 


Damage history — much like a vehicle, while damage and its subsequent repair should be recorded 
for an aircraft, complete damage records and history may be difficult to obtain. This is one of 
the many compelling reasons for a pre-purchase inspection. A qualified mechanic can inspect 
any repairs made, as well as review logbooks and AD compliance. If anything seems “off,” a 
check of the NTSB Accident and Incident database (as well as that of the FAA) may uncover any 
unreported damage that the aircraft has suffered in its history. 


AD compliance — ADs are directives issued by the FAA to ensure the highest possible safety in 
today’s aircraft. Owners must comply with these ADs within a certain timeframe, and an owner 
that has been lax with AD currency faces a lower aircraft resale value. 


Paint and interior — simple surface cosmetic improvements can hide more serious conditions like 
rust, corrosion, or poorly done repairs. A prospective buyer should spend time inspecting the 
exterior surfaces for any signs of wear or damage, and the interior for proper fit and installation 
of seats, harnesses, and other accessories. 


Complete aircraft records are also crucial to an aircraft’s value and ease of transaction. An 
aircraft should have these documents immediately available and up to date: 


1. Airworthiness Certificate or Special Airworthiness Certificate; 
2. engine logbook; 
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airframe logbook; 

aircraft equipment list; 

weight and balance data; 

all placards; 

Pilot’s Operating Handbook (POH); and 
FAA-approved Airplane Flight Manual (AFM). 


SND OP & 


The Mike Monroney Aeronautical Center, located in Oklahoma City, Oklahoma, is 
responsible for keeping all FAA-maintained aircraft records on file. Other aircraft records 
not maintained by the FAA may be obtained at other state and local agencies. 


Aircraft Title 


While the physical integrity and history of the aircraft is what most buyers focus on, there 
is another historical aspect that should be investigated thoroughly before any agreements 
are reached — the chain of title, which outlines previous title transfers from the current 
owner to the original owner. The chain of title is found via a title search, a process that 
reveals any existing liens for the particular aircraft in the FAA’s records, determining if 
the seller has actual saleable interest in the aircraft. 

Liens represent the right of a party to lawfully possess property belonging to the owner 
in order to secure a legal duty from the owner (e.g. repayment of a debt). Aircraft title 
searches most often uncover liens in the form of chattel mortgages, tax liens, and, in some 
states, artisan liens. A chattel mortgage is a legal mortgage that is taken over a tangible and 
movable property, making it the popular choice for aircraft mortgages. Tax liens are fairly 
self-explanatory; the government can possess a property to secure tax payment. Artisan 
or mechanic’s liens, though not authorized in every state, give mechanics lien rights for 
unpaid labor and fees. 

In order for a sale to move safely forward, a full title search (performed by a title 
search company or law firm) will hopefully reveal a clear title. The title search process is 
incredibly important for protecting the buyer from unknown liens, and US law charges 
a buyer with being aware of existing liens. Though insurance of any kind is not covered 
in detail in this text, title insurance offers buyers solid protection from any liens or claims 
that the title search did not uncover. 

The FAA, in addition to keeping aircraft records on file, also has a database of aircraft 
bills of sale and other existing liens kept at the Civil Aviation Registry Aircraft Registration 
Branch (AFS-750). Once ownership is established, the buyer is responsible for filing 
ownership and lien documents with AFS-750. Once the FAA records these documents, it 
sends the owner a Aeronautical Center Form 8050-41, Conveyance Recordation Notice, 
specifying the aircraft and other assets or collateral (like engines), and confirming that the 
documents have been filed. 


Conditional Sales Contract or Bill of Sale 


If, after completing the above steps, the buyer is committed to buying a particular aircraft, 
a sales contract should be drafted. This contract outlines each party’s intentions and, 


284 FOUNDATIONS OF AVIATION LAW 


because state laws oversee the interpretation and enforcement of such agreements, it 
should be written with the help of a lawyer familiar with aviation transactions. 

Like a conditional sales contract, a Bill of Sale, AC Form 8050-2 acts as both a proof of 
purchase and proof of ownership for registration purposes. The seller is responsible for 
executing this important document, and his or her name should be appear on the new Bill 
of Sale exactly as it appears on the previous Bill of Sale. 


Aircraft Registration 


An aircraft must be registered with the Civil Aviation Registry Aircraft Registration 
Branch, AFS-750, in order to operate in the National Airspace System. Registration is 
available under a Certificate of Aircraft Registration or Dealer’s Aircraft Registration 
Certificate. To register, the owner of an aircraft must submit evidence of ownership, a 
registration fee ($5.00 at time of writing), and an original AC Form 8050-1, available from 
the Aircraft Registration Branch or the owner's local Flight Safety District Office (FSDO). 

A civilian aircraft can be registered in the US if it is owned by one of three civilian 
parties, known as eligible registrants: 


1. a US citizen is defined as an individual, a partnership comprised of US citizens, or a 
corporation organized under US laws of which the president and at least two-thirds 
of the board are US citizens, and 75 percent of the voting interest is controlled by 
citizens of the US; 

2. aresident alien; 

3. a corporation (non-US citizen) that is lawfully organized under US laws as long as the 
aircraft is based and primarily used in the US.” 


For aircraft that were previously registered in the US, the process involves submitting AC 
Form 8050-1, the $5 registration fee payable to the US Treasury by check or money order, 
and proof of ownership. If AC Form 8050-2 is used as proof, it need not be notarized; if a 
conditional sales contract is used, an additional fee may be required to process and record 
the document. 


Registration Numbers 

Assigned the “N” nationality designator at the Paris Convention of 1919, the US issues 
domestically registered aircraft a registration number known as an “N-number.” 
N-numbers are constructed of the N designator, plus a combination of one to five numbers 
or letters. Allowable construction guidelines are: 


1. one to five numbers (N34567); N1-N99 are reserved for FAA internal use only; 
2. one to four numbers followed by one letter (N3456A); 
3. one to three numbers followed by two letters (N345AZ). 


Much like vehicle license plate restrictions, the letters “I” and “O” are not used in order 
to prevent confusion with the numbers “1” and 0.” The number “0” cannot immediately 
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follow the N-prefix; it must be preceded by another number (e.g. N01234 is not permitted, 
while N10234 is permitted). 


Special Registration Numbers 

If the owner has a desired N-number in mind, a special registration number can be 
attained if it is available. Special registration numbers are normally used to change 
existing N-number registrations, but are also used to assign new registration numbers to 
amateur-built, imported, or new aircraft. These numbers must be renewed annually for a 
small renewal fee ($10.00 at the time of writing). 

Special registration fees are only reserved for one year. The FAA currently offers this 
reservation and renewal program online. To request a special N-number, an aircraft 
owner can choose to reserve one of the numbers from the List of Available N-Numbers 
for immediate use. The owner can also submit a request for up to five N-numbers, along 
with the $10 fee. Should the request be approved, the number will be reserved for one year 
and can be renewed annually for the set fee. 

Upon approval of the owner’s application, the FAA will issue AC Form 8050-3, 
Certificate of Aircraft Registration, to the person named on the application. The pink copy 
of the registration acts as a temporary registration and is valid for flight within the US for 
90 days. As registration is required prior to Airworthiness Certificates, it is suggested that 
amateur-built aircraft registration applications be submitted two to three months before 
the aircraft is finished. 

It should be noted that the Certificate of Aircraft Registration is not a title, nor does it 
bear evidence of ownership. 


Light-Sport Aircraft 
A new trend in the aviation community is the light-sport aircraft (LSA) category. With 
excellent fuel economy and operating efficiency, as well as more relaxed medical standards 
for pilots, LSA have made the general aviation community available to a much wider 
demographic of flying enthusiasts. 

An LSA classification can be given to certain gliders, single-engine two-person 
aircraft, and gyroplanes. While not all aircraft qualify, the ones that do share important 
characteristics: 


e amaximum takeoff weight of 1,320 Ibs or lighter for non-water operational airplanes, 
and a maximum takeoff weight of 1,430 Ibs; and 
e amaximum airspeed, in level flight, of 120 knots. 


For a full list of LSA criteria, 14 CFR §1.1 (2012) offers detailed descriptions. 

Buyers interested in LSA aircraft should be aware of the added registration process. 
Though it is not much more complicated than the regular process, it does require an added 
form, AC Form 8050-88, Light-Sport Aircraft Manufacturer’s Affidavit (unless previously 
submitted). Additional resources for LSA owners are available at the FAA’s Light Sport 
Aviation Branch, AFS-610. 
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TERMS AND CONCEPTS 

Alter ego Lien 

Artisan lien Limited liability company 

C corporation Limited partnership 

Chain of title Major overhaul 

Chattel mortgage Partnership 

Choice of entity S corporation 

Co-ownership Sole proprietorship 

Corporate veil Time between overhaul (TBO) 

Distributive share Title search 

Double taxation Top overhaul 

escrow Zero-time engine 

REVIEW QUESTIONS AND CASE PROBLEMS 

1. What is a sole proprietorship? What are the benefits of this type of business entity? 
What are the shortcomings? 

2. What is a partnership? What are the benefits of this type of business entity? What are 
the shortcomings? 

3. What is a limited partnership? What are the benefits of this type of business entity? 
What are the shortcomings? 

4. What is a corporation? What are the benefits of this type of business entity? What are 
the shortcomings? 

5. What are the differences between “S” and “C” corporations? 

6. What is an LLC? What are the benefits of this type of business entity? What are the 
shortcomings? 

7. What does the term “corporate veil” refer to? 

8. What does the term “alter ego” refer to? 

9. What is a title search? 

10. What is a lien? How do liens effect the title of aircraft? 

11. What is a chattel mortgage? 
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Aviation Insurance 


The Act of God designation on all insurance policies; which means, roughly, that you 
cannot be insured for the accidents that are most likely to happen to you. 


Alan Coren, 1938-2007 


CHAPTER OBJECTIVES 
After reading this chapter, you should be able to: 


define insurance and describe the concepts of risk allocation and risk pooling; 

list the fundamental problems faced by insurers; 

give examples of insurable interests; 

describe the various insurance coverages available to pilots, fixed-base operators 
(FBOs), airlines, and airports; 

5. discuss the difference between an insurance contract and an exculpatory contract. 


PON 


INTRODUCTION 


Nearly everyone has some type of insurance. The state tells us that we must have 
automobile insurance in order to operate our car or truck, the bank tells us that we must 
have homeowner's insurance in order to secure a mortgage, and many employers provide 
some sort of health insurance. Despite this, insurance is a mystery to most. Few know 
if they are adequately covered or what their policies actually provide. This chapter will 
attempt to demystify the subject. It will define insurance and explain how it works. It 
will also describe, in as much detail as possible in one chapter, the coverages available to 
pilots, FBOs, airlines, and airports. 


WHAT IS INSURANCE? 


Insurance is a contract by which an insurer promises to provide money or give something 
of value to an insured in the event that the insured is injured or damaged as a result 
of a stated contingency. An insurance contract is called a policy and it is a method of 
transferring or allocating risk. 
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Risk Transfer/Allocation 


As we have seen, all pilots and aviation businesses face risk, which may be defined as 
a prediction concerning potential loss based on known and unknown factors. In other 
words, risk is uncertainty. The pilot faces the risk that his or her plane will be damaged 
in an accident, necessitating costly repairs. The aviation business faces the risk that a 
customer will slip and fall in its facility, resulting in costly litigation. Both face the risk 
that a plane will crash, creating potentially catastrophic liability. The rational individual 
or business seeks to manage these risks. As we have seen in previous chapters, this may 
be done through the choice of business organization or through accident prevention 
programs and procedures. Certain risks, however, may be difficult to manage in this 
manner. The rational individual or business weighs the likelihood of such an occurrence, 
which is usually small, against its potential financial impact, which is usually large, and 
decides how much money they would be willing to pay in consideration to transfer or 
allocate the risk to an insurer. This consideration is called a premium. 


RISK POOLING 


It is clear why an insured wishes to transfer an otherwise unmanageable risk, but why 
would an insurer be willing to assume such a risk? In short, because there is a profit to 
be made. An insurer is in a position to spread the allocated risk over a pool, consisting of 
a large number of insureds facing similar risks. This risk pool can be viewed as a sort of 
common contingency fund. Each insured is charged a premium which is small compared 
to the amount they stand to receive should they sustain a loss. Risk pooling is made 
possible by the fact that although the likelihood of an occurrence is unknown for a given 
insured, over a large number of insureds, it becomes statistically predictable. Thus, an 
insurer knows with reasonable certainty how much it will have to pay out if it insures a 
particular group or pool. This allows the insurer to calculate the premium required from 
each insured to cover the overall loss and provide a profit. In addition, an insurer may 
have the expertise necessary to implement effective accident or loss prevention programs, 
further minimizing risk and increasing profit. 

It is important to note that risk pooling only works if the risks faced by each insured 
in the pool are independent. In other words, the fact that one insured incurs a loss does 
make it more likely that another will. For example, if a group of insureds hold automobile 
policies across the country, the fact that one driver has an accident does not make it more 
likely that another will. In contrast, if a group of insureds all hold homeowner's policies 
in Florida and the home of one insured is damaged in a hurricane, it is very likely that the 
other insureds will be filing claims as well. The latter case represents a situation where risk 
is not effectively spread, the contingency fund is overwhelmed, and profit is eliminated. 
Insurance companies deal with this problem by excluding dependent risks from coverage 
or by charging a substantially higher premium to include them. 


Adverse Selection and Moral Hazard 


Additional problems faced by insurers include adverse selection and moral hazard. Given 
a group of potential insureds, some clearly face greater risks than others. Some are 
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careful and cautious; some are inattentive and reckless. The more risk an insured faces, 
the greater their desire to transfer it. Adverse selection is the problem that those most 
likely to purchase insurance are those most likely to need it. One way of dealing with 
this problem is by setting high premiums for all insureds, ensuring that all losses will be 
covered and a profit will be realized. However, this creates an undesirable situation where 
only the worst-risk insureds will purchase insurance. This problem can be dealt with 
more effectively by screening insureds and selectively increasing premiums. How does 
an insurer assess how much risk a given insured actually faces? One way is through the 
use of deductibles. A deductible is an amount, stated in terms of dollars, which an insured 
must pay in the event of a loss. A high-risk insured, confident that a loss will occur, 
seeks a low deductible, whereas a low-risk insured will probably be willing to live with a 
higher deductible, knowing that a loss is improbable. Deductibles also benefit insurers by 
eliminating numerous small claims which are expensive to handle. 

Moral hazard is a problem in that, with the risk of loss transferred to an insurer, an 
insured has little incentive to avoid risky behavior. Insurer-directed accident or loss 
prevention programs help to alleviate this problem. A co-payment, or amount that an 
insured must pay in the event of a loss stated in terms of a percentage, also tends to 
alleviate this problem. 


Parties and Terminology 


The parties to an insurance contract are the insurer, the insurance company, and the 
insured, the holder of the policy or party covered by its terms. The insurer may also 
be referred to as an underwriter, a term which is often misused. Underwriter may refer 
to the insurance company assuming a risk or to an individual within the insurance 
company who assess and selects the risk and sets a premium. Under some policies, such 
as a life insurance policy, benefits are paid to a third party rather than the insured upon 
the occurrence of a stated contingency, such as the death of the insured. This third party 
is called a beneficiary. 


Quota Sharing and Reinsurance 

Most general aviation policies are issued or carried by a single insurance company or 
underwriter. This insurer alone bears responsibility for paying losses covered by the 
policy. The high dollar-value risk involved in most airline or airport policies, however, 
is further spread through a process called quota sharing. Quota sharing allows several 
insurers to assume a portion of the total risk under a policy in return for a portion of the 
premium. 

Similarly, insurers often spread risk through reinsurance. Reinsurance is an agreement 
between a primary insurer, or ceding company, and a secondary insurer, or reinsurer, by 
which the reinsurer agrees to accept some of the ceding company’s risk under one or more 
policies. This can be done on a policy-by-policy, or facultative, basis or it may be done on 
an across the board, or treaty, basis. Regardless of whether the agreement is facultative 
or treaty, the reinsurer will accept risk from the ceding company on either a pro rata, 
excess, or surplus basis. Under a pro rata arrangement, the reinsurer receives a percentage 
of the premium collected under a policy and pays the same percentage of losses. Under 
an excess arrangement, the reinsurer pays only those losses exceeding some predetermined 
amount. A surplus share arrangement combines elements of both the pro rata and excess 
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arrangements. Under a surplus share arrangement, the reinsurer pays a percentage of the 
entire loss, but only if it exceeds some predetermined amount. 


Agents and Brokers 

Insurance may be obtained from two sources. It may be obtained from a direct writer, an 
insurance company itself, or it may be obtained from an indirect writer, an agent or broker. 
An insurance agent works for or has an agency relationship with one or more insurance 
companies and receives a percentage of the premiums collected on policies sold for these 
companies. Although agency is beyond the scope of this chapter, suffice it to say that the 
insurer is bound by the agent’s actions. 

A broker is also paid on a commission basis, but is not affiliated with any particular 
insurance company. A broker is an independent contractor and acts as the agent of the 
applicant or insured. Thus, when an insured comes to a broker to obtain a policy, the 
broker is free to shop around to find the best available deal for the insured. In the aviation 
insurance field, the distinction between agents and brokers is generally not significant 
because most individuals selling policies are licensed as both. 

Another important individual in the insurance world is the insurance adjuster. When 
an insured suffers a loss and a claim is filed, the insurer assigns an adjuster to investigate 
the validity of the claim, determine whether or not the loss is covered by the policy, and 
negotiate a settlement. These adjusters can be employees of the insurer or independent 
contractors. 


THE INSURANCE CONTRACT 


At first glance, an insurance contract looks much like a wager. An insured is betting that 
an occurrence may happen (although hoping that it won’t) and an insurer is betting that 
it will not. 

Two things distinguish an insurance contract from a wager. First, an insurance 
contract is not intended to make an insured rich in the event that a loss occurs; rather, 
it is intended to indemnify the insured or return them, as closely as possible, to the 
financial position they were in before the loss occurred. This is similar to the purpose 
of tort law, which was discussed in Chapter 3. Second, an insurance contract is based upon 
an insurable interest. An insurable interest is something from which the insured derives 
pecuniary benefit. Put differently, if the insurable interest were destroyed, the insured 
would sustain monetary loss. Examples of insurable interests range from the common 
to the bizarre. An individual benefits from the continued existence and preservation of 
his or her real and personal property. He or she may also benefit from the continued 
life and health of a relative. An athlete stands to lose if he or she damages his or her 
knee before he or she makes the pros. A business may benefit from the continued life 
and health of a key executive — it also stands to lose if a supplier breaches a contract. 
All of these interests may form the basis of an insurance contract. The above, in order, 
are examples of property insurance, life insurance, accident insurance, key-person 
insurance, and fidelity or guaranty insurance. These classifications are based upon the 
insurable interest or risk involved. 

An important classification to both individuals and businesses in this litigious world 
is casualty or liability insurance. Liability insurance performs two important functions. 
First, it provides a legal defense in the event that the insured is sued for injury or 
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damage to another. This includes the investigation of allegations, the hiring of attorneys, 
consultation with experts, and the payment of all associated expenses. Second, it covers 
any corresponding settlement or judgment — within the limits of the policy — if the insured 
is found to be liable. 

The nature of the insurable interest determines whether it must exist when a policy is 
obtained or simply at the time that a loss occurs. Life insurance and key-person insurance, 
for example, require that an insurable interest exist at the time a policy is purchased. 
Property insurance, however, simply requires that an insurable interest exist at the time 
a loss occurs. 


THE INSURANCE POLICY 


Insurance policies, which establish the rights and duties of insurer and insured, are often 
very complicated and difficult to read. However, they generally consist of five major parts 
and are governed by the general principles of contract law. 

The first section of an insurance policy is the declarations section. This section 
identifies who the policyholder is, what property or interest is insured, the coverage 
provided, the policy period, and the premium. It also indicates whether there are any 
deductibles or co-payments and to whom a claim should be made in the event of a 
loss. The effective date of a policy depends on how the policy was acquired. A policy 
acquired through an agent is usually effective at the time an application is made and a 
binder is written. A binder is a document prepared by an agent when an application is 
made which states the essential terms of the pending policy. A policy acquired through 
a broker, however, is usually not effective until it is actually received by the broker. 
Of course, a policy may state that it begins at some predetermined future time. An 
insured has the right to cancel a policy at any time. An insurer may cancel a policy 
only under certain circumstances, such as when premiums are not paid or upon the 
discovery of false statements or material omissions in an application, and is required to 
provide prior written notice. A policy may not be canceled for discriminatory reasons 
or for reasons contrary to public policy. 

The second section of an insurance policy is the definitions section. As in all areas of 
law, this section is extremely important. In the definitions section the insurer explains 
how they define each of the important terms in the policy. Some definitions may have the 
effect of limiting coverage and some expanding it. Disagreements or ambiguities may be 
resolved by the courts and words will generally be given their plain meaning in light of 
the nature of the coverage. Unresolvable ambiguities are usually construed in favor of the 
insured. 

The third section of an insurance policy is the coverages section and, as the name 
implies, it outlines in detail the coverages provided, including any applicable limits. 
Coverage limits are usually stated on a per occurrence (or single limit), per passenger, 
or per person basis. Relevant to aviation, this section also outlines any required pilot 
qualifications or use restrictions which apply to insured aircraft. Each of these will be 
covered in detail later. 

The fourth section of an insurance policy, the exclusions section, takes back coverage 
granted in the previous section. For example, the coverage section of an automobile policy 
may provide rather broad protection in the event of an accident. The exclusions section, 
however, may take back coverage if the accident occurs in a foreign country. Many general 
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policies contain such exclusions or waivers and an insurer has the burden of showing the 
facts necessary to defeat recovery. Anything that happens that is not directly attributable 
to the actions or inactions of a person is excluded in all insurance policies. People often 
falsely refer to such things as an “Act of God” exclusion. The late Alan Coren once stated 
“the Act of God designation on all insurance policies; which means, roughly, that you 
cannot be insured for the accidents that are most likely to happen to you.” While the 
quote offers comedic effect, in actuality the assertion of such an exclusion is rare by most 
insurance providers. 

The final part of an insurance policy, the endorsements section, includes addendums to 
the rest of the policy, which is usually a standard form. It could include special definitions, 
coverages, or exclusions. 

Most insurance policies, in one section or another, provide that an insurer has a right 
of subrogation. That is, if the insurer pays a claim under the policy, it has the right to step 
into the shoes of the insured and pursue any claims that the insured might have against 
someone else who caused or contributed to the accident resulting in the loss. 


AVIATION INSURANCE COVERAGES 


It is imperative, and in some cases required by law, that an individual or business 
engaged in an aviation activity obtains proper and adequate insurance due to the high 
dollar-value risks involved in such activities. An aircraft owner, whether an individual 
or a business, should have an aircraft policy. The key coverages under this type of policy 
are aircraft liability and aircraft hull coverage. An aviation business should also have an 
airport liability policy, which includes airport premises liability, hangarkeepers’ liability, 
and products liability coverage. Each of these coverages will be discussed in detail. 
While reading the following paragraphs, be sure to note which coverages indemnify 
an insured for a loss itself and which indemnify an insured for liability for a loss. This 
distinction is crucial. 


Aircraft Policies 


Aircraft Liability Coverage 
This important coverage provides an aircraft owner or lessor, whether an individual or 
a business, with a paid legal defense should they be sued for bodily injury or property 
damage arising out of the ownership, operation, or maintenance of any aircraft covered 
under the policy. It also covers any corresponding settlement or judgment, up to the 
policy limits. Put more simply, it covers the insured if they are sued for an accident or 
incident which involves their aircraft in any way. Coverage includes liability for injury 
or damage to passengers in the covered aircraft, persons or property on the ground, or 
other aircraft or occupants of other aircraft. Similar coverage may also be purchased to 
provide protection while operating or maintaining someone else’s aircraft. This is called 
non-owned aircraft liability coverage. 

The following case provides a good example of when liability coverage applies and 
defines the term “passenger” as it relates to coverage limits. 
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Case 14.1 United States Aviation Underwriters, Inc. v. Fitchburg-Leominster Flying Club, 
Inc., 42 F.3d 84 (1994) 


United States Court of Appeals, First Circuit 


FACTS: On December 25, 1980, John Holden and his then wife, Deborah Crocker, flew a 
single-engine Cessna from a Boston suburb to Toronto. Upon landing, Holden asked Crocker 
to exit the plane to obtain some parking assistance. As Crocker exited the plane, she was 
struck in the arm and head by the propeller. Crocker brought suit against her former husband 
and the Fitchburg-Leominster Flying Club, which owned the plane, seeking $1,000,000 in 
damages as a result of the accident. The Flying Club’s insurance policy provided coverage for 
“claims for bodily injury, mental anguish and damage to someone else’s property, resulting 
from the ownership, maintenance or use of the aircraft.” The policy included coverage up to 
$1,000,000, subject to a cap of $100,000 per passenger. The term “passenger” was defined 
as “anyone who enters [the] aircraft to ride in or operate it.” The insurer, United States 


Aviation Underwriters, brought suit seeking a declaration that Crocker was a “passenger” at 
the time of the accident and was thus limited to a recovery of $100,000. 


ISSUE: Was Crocker a “passenger” within the meaning of the insurance policy even though 
she was outside of the aircraft at the time of the accident? 


HOLDING: The Court of Appeals began by stating: “both to probe fair and reasonable meaning 
and to test for ambiguity, we examine the actual language used, the context, the parties’ 
reasonable expectations, and the relevant cases.” Using this approach, the Court held that 
“there is a reasonable expectation that ‘passenger’ implies some necessary, unavoidable 
or frequently encountered situations occurring in connection with and in proximity to, but 
outside, an aircraft.” “We cannot believe that the Club, its members, or the insurer could 
have intended that members and their guests could suddenly find themselves eligible for 
the million dollar coverage because they were forced to exit an aircraft by parachute and 
subsequently were injured or killed ... or, as here, while temporarily leaving the plane to get 
assistance prior to securing the aircraft for the night.” 





Admitted Liability Coverage 

Admitted liability coverage is available to selected corporate insureds. It provides that if 
a passenger is severely injured or killed as a result of the operation of an insured aircraft, 
the passenger or his or her survivor may be offered a payment, up to a principal sum, in 
exchange for a release of liability. This acts as a sort of pre-litigation settlement, eliminating 
lawsuits which would be costly to the insurer and embarrassing to the insured. 


Aircraft Medical Coverage 

This supporting coverage, which is similar to admitted liability coverage, is designed to 
pay for minor injuries which arise out of the operation of an insured’s aircraft, up to asmall 
limit. It is effective regardless of fault or liability. For example, if during a particularly 
bumpy flight a passenger is injured by an improperly secured bag, the insured’s aircraft 
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medical coverage will pay his or her medical bills, no questions asked, making it less 
likely that the passenger will bring a nuisance lawsuit. 


Student/Renter Pilot Liability Coverage 

Aviation businesses which rent aircraft generally provide their student/renter pilots with 
a modest amount of liability coverage of their own. The aviation business should be 
aware, however, that this coverage comes out of the business’ aircraft liability coverage 
and reduces the amount available to cover the business should a loss occur. 


Aircraft Hull Coverage 

“Hull” coverage derives its name from the nautical theme introduced in aviation during 
Charles Lindbergh’s historical flight to the Orient aboard the China Clipper for Pan Am in 
1935. It provides coverage for damage to or the destruction of an insured’s owned or leased 
aircraft as a result of an accident or incident. It may also cover loss due to fire, theft, or 
vandalism. In other words, it covers physical damage to the insured aircraft. Hull coverage 
may be purchased on an all risk or restricted basis, depending upon how much an aircraft 
owner wishes to spend. All risk coverage covers virtually anything that may happen to an 
operable aircraft. The restricted coverages, which include all risk while not in flight and all 
risk while not in motion, are generally purchased to cover inoperable aircraft. 

If an insured aircraft is destroyed and must be replaced, valuation becomes an issue. A 
policy may utilize either a stated value or current market value. A stated value policy specifies 
the amount which an insurer will pay to an insured if an aircraft is destroyed. A current 
market value policy, on the other hand, pays the market or bluebook value. Adjustments 
are made taking into account the pre-accident condition of the aircraft. Most aircraft owners, 
favoring certainty over uncertainty, prefer a stated value policy. Once an insured receives 
payment for a destroyed aircraft, the insurer becomes the owner of the salvage. 

The case below illustrates when hull coverage applies and explores the insurable 
interest issue as it relates to a lessee. 





Case 14.2 White v. Liberty Mutual Insurance Company, 309 N.Y.S.2d 819 (1970) 


New York Supreme Court 


FACTS: On July 5, 1966, the President of Compton Industries, William Compton, was killed 
while flying an aircraft he had leased from its owner, the plaintiff Ralph White. The aircraft, a 
Pine Air Limited Super V which was valued at $35,000, was destroyed inthe crash. Compton, 
who owned a similar aircraft, arranged the lease because his aircraft was being repaired. 
The lease arrangement between Compton and the plaintiff provided that Compton was 
to provide the plaintiff with a certificate of insurance, extending Compton’s liability and 
hull coverage to include the plaintiff’s aircraft. Accordingly, on May 25, 1966, Compton 
contacted his insurer, the defendant Liberty Mutual Insurance, and requested the certificate 
of insurance. The next day, the defendant contacted Compton informing him that the 
liability coverage could be extended to include the plaintiff’s aircraft, but the hull coverage 
could not, as only the plaintiff had an insurable interest in the aircraft. The defendant told 
Compton that “[sJince [the plaintiff] owns the plane and has the insurable interest, he 
would be covering the Physical Damage and, no doubt, including this in your rental fee.” 
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Following the crash, the plaintiff brought suit against the defendant to enforce an oral 
contract for hull insurance, claiming that he was a third-party beneficiary to the contract. 
The defendant moved to dismiss the suit. 


ISSUE: Did Compton have an insurable interest in the leased aircraft sufficient to form the 
basis of an oral contract for hull insurance with the defendant? 


HOLDING: The New York Supreme Court, citing New York insurance law, defined an insurable 
interest as “any lawful or substantial economic interest in the safety or preservation of 
property from loss, destruction or pecuniary damage.” The court then said that by the 
terms of the lease agreement, “Compton was charged with insuring the plane, said to 
be valued at $35,000, and was to return the plane at the end of the rental period in the 
same condition as it was when leased. This then is precisely what ... the Insurance Law 
means when it deems the term ‘insurable interest’ to include any lawful and substantial 
economic interest in the preservation of the property from loss or destruction.” The court 
concluded that the issue of whether or not the plaintiff was a third-party beneficiary to 
the oral contract for hull insurance was a question of fact for the jury, taking into account 
such factors as intent, privity, and duty. 





Non-owned Aircraft Damage Liability Coverage 

Non-owned aircraft damage liability coverage, also called in-flight hangarkeepers’ 
liability coverage, provides liability protection for damage to someone else’s aircraft 
while in the insured’s care, custody and control, and in flight. This coverage is a necessity 
for any aviation business performing maintenance test flights or aircraft deliveries. It 
should not be confused with hull coverage as it covers only damage for which the insured 
is liable or legally responsible. 


Spare Parts/Equipment Coverage 
Spare parts/equipment coverage covers the loss of or damage to spare parts owned by the 
insured. It is generally included in an aircraft policy at no extra charge. 


Cargo/Baggage Liability Coverage 

This covers liability for the loss of, damage to, or the destruction of cargo or baggage while 
being transported in an insured aircraft. It also covers security, loading, and unloading 
operations. 


Use Restrictions 

When an underwriter evaluates a risk and sets a premium, a variety of factors are 
considered including the type of aircraft involved in an insured’s operations, to what use 
they will be put, and who will be flying them. Many of these factors find their way into 
the insurance policy as exclusions or restrictions. 


Purpose of Use 
All coverages under an aircraft policy are subject to use restrictions and an insured must 
decide for what purposes their aircraft will be used prior to purchasing such a policy. 
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This decision will greatly affect the premium paid. The major allowable purpose of 
use categories are pleasure and business, industrial aid, commercial except instruction/ 
rental, limited commercial, commercial, and special. 

Pleasure and business use contemplates two types of flying. The first is pleasure, or 
recreational, flying. The second is business flying. This refers to flying which, although 
done for a business purpose, is really incidental to the business. In other words, the 
flying is not commercial, the costs are not billed to anyone, and no profit is derived 
directly from the use of the aircraft. This use restriction is appropriate for individual 
pilots using an aircraft like a company car. 

Industrial aid use extends this slightly, allowing for the transportation of business 
executives, employees, and customers. Again, no charge can be made for the flying. This 
use restriction is appropriate for corporate aircraft, flown by professional pilots, and used 
for convenience purposes. 

Commercial except instruction/rental further extends the above to include for hire 
use such as charter, shipping, and scheduled passenger operations. However, it does not 
allow flight instruction or aircraft rental, which require outside pilots to fly the insured 
aircraft. Conversely, limited commercial allows flight instruction and aircraft rental, but 
excludes carrying cargo or passengers for hire. 

Full commercial coverage is the use restriction of choice for the full-service FBO, 
allowing all of the uses described above. As one would expect, a policy allowing full 
commercial use is rather expensive. 

Special use coverage allows such high-risk activities as agricultural operations, aerial 
photography, banner/glider towing, and emergency medical services. It is also appropriate 
for most helicopter operations. These uses are out of the ordinary and require a more 
thorough risk assessment by an underwriter before a policy is issued. Due to the high risk 
involved, this coverage is also fairly expensive. 


Pilot Qualifications and Warranties 

Aircraft policies generally cover a “named pilot” and place restrictions on the minimum 
qualifications or ratings required for others to pilot an insured aircraft. This is called an 
open pilot warranty. The premium paid varies inversely with the experience level required. 
They may also require that anyone piloting an insured aircraft have a valid medical 
certificate. However, these exclusions generally only void coverage if they are causally 
connected to a loss. In other words, the fact that a pilot is relatively inexperienced or 
does not have a valid medical certificate must in some way contribute to the loss. It is the 
insured’s responsibility to ensure that anyone piloting their aircraft meets the required 
qualifications. 


Legality of Use 

Most policies also provide that coverage will be denied if an insured aircraft is being 
used for illegal purposes at the time of a loss. Policies differ, however, as to the extent of 
knowledge regarding this illegal or improper use required to void coverage. Similarly, 
coverage may be denied if an airworthiness certificate is not in effect at the time of a loss 
and this oversight is causally connected to a loss. 
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AIRPORT LIABILITY POLICIES 
Airport Premises Liability Coverage 


Airport premises liability coverage is similar to general premises liability coverage 
purchased by most businesses to protect themselves against slip-and-fall lawsuits. It 
provides an insured airport, FBO, or other on-airport business with a paid legal defense 
should it be sued for bodily injury or property damage arising out of the operation or 
maintenance of an owned or leased on-airport facility, and covers any corresponding 
settlement or judgment. Relevant to these parties, the coverage generally applies: 
(1) in the event of a slip-and-fall accident; (2) when a third party’s automobile is 
damaged by an airport service vehicle; or (3) when an aircraft is involved in an accident 
due to the failure of an airport owner or operator to properly maintain the runway, to 
properly mark obstructions, to provide necessary warnings regarding the condition of 
the airport, or to close the airport when it is not in usable condition. It generally does 
not cover losses caused by aircraft owned, leased, or hired by the insured or those 
associated with airshows. Premises liability coverage is a necessity for every business 
and can be extended to include non-owned, non-leased off-airport premises necessary 
to the insured’s operations. 


Premises Medical Coverage 

This supporting coverage, which is similar to aircraft medical coverage, is designed 
to pay for minor injuries sustained by members of the public while on the insured’s 
premises, up toa small limit, regardless of fault or liability. It ensures that minor injuries 
will not result in costly and burdensome litigation. 


Hangarkeepers’ Liability Coverage 

Hangarkeepers’ liability coverage, which is a form of bailee insurance, provides 
protection against liability for damage to non-owned, non-leased aircraft while in the 
insured’s care, custody, and control. This includes aircraft undergoing maintenance, 
being fueled, or in storage. Hangarkeepers’ liability coverage generally does not 
cover aircraft while in flight. The following case provides a good example of when 
hangarkeepers’ liability coverage applies and defines the term “occurrence” as it relates 
to coverage limits. 


298 FOUNDATIONS OF AVIATION LAW 


Case 14.3 Buffalo Air Park, Inc. v. National General Insurance Co., 15 Avi. 18,432 (1980) 
New York Supreme Court 


FACTS: The owners of 16 aircraft brought damage claims against the plaintiff, Buffalo Air 
Park, when the snow-laden roof of the plaintiff's hangar collapsed, damaging their stored 
aircraft. The plaintiff was insured to the extent of $25,000 for any one aircraft and $25,000 for 
each occurrence subject to a $250 deductible. The damage claims of the various owners far 
exceeded the $25,000 available to cover any one occurrence — the limit which the defendant, 
National General Insurance, claimed applied. The plaintiff brought this declaratory judgment 
action to determine the extent of its hangarkeepers’ liability coverage and argued that the 
plaintiff’s policy must be deemed to afford coverage up to a limit of $25,000 for each of the 
damaged aircraft. 


ISSUE: Was the collapse of the roof a separate and distinct occurrence as to each of the 
damaged aircraft? 


HOLDING: The New York Supreme Court stated that the pertinent policy provisions were stated 
in plain, unambiguous, and unequivocal terms, and that their interpretation was a question of 
law to be decided by the courts. The plaintiff’s policy defined an “occurrence” as: “An accident, 
or a continuous and repeated exposure to conditions, which results in injury during the policy 
period, provided the injury is accidentally caused. All damages arising out of such exposure 
to substantially the same conditions shall be considered as arising out of one occurrence.” 
The court reasoned that the phrase “one occurrence” clearly meant “one accident; one single 
unexpected, unfortunate event; a single accidental happening or occurrence.” While the 
collapse of the plaintiff’s roof may have resulted in separate and distinct consequences to 
many aircraft, there was only one event within the meaning of the policy. 





Completed Products/Services Coverage 

This is traditional products liability insurance most commonly associated with 
manufacturers of aircraft, engines, and components. It covers liability for bodily injury 
or property damage arising from the sale of defective aviation products or services. In 
other words, it is designed to pay for losses resulting from mistakes in the manufacture or 
preparation of products or the rendering of service work. It should be purchased by any 
business performing aircraft maintenance, selling new or used aircraft, aircraft parts, or 
gas and oil. Coverage kicks in after a customer has taken delivery of a product or service 
and is subsequently injured. This type of coverage is expensive and is generally a large 
percentage of the airport liability premium. 


Professional Liability Coverage 

This is traditional malpractice insurance, protecting businesses providing flight 
instruction. It covers liability for bodily injury arising out of flight instruction errors or 
omissions which result in a later accident. 
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Independent Contractors Liability Coverage 

This coverage provides a business with protection against liability for bodily injury 
or property damage arising out of work performed by independent contractors on 
the insured’s behalf. This situation often arises when an independent contractor 
performs construction work for an airport owner or operator. Independent contractors 
liability coverage protects the insured from liability arising out of errors or omissions 
by the independent contractor and from their own failure to adequately supervise the 
independent contractor. 


Personal/Advertising Injury Liability Coverage 

This coverage, which was only available to major airports in the past, provides a paid 
legal defense should the insured be sued for other than bodily injury or property damage 
arising out of false arrest, detention or imprisonment; malicious prosecution; libel or 
slander; violation of privacy; unfair competition or intellectual property infringement; or 
other invasion and covers any settlement or judgment. 


Contractual Liability Coverage 

Contractual liability coverage pays all sums which the insured becomes legally obligated 
to pay by reason of liability assumed under a written contract. This situation arises if an 
insured signs a lease or enters an agreement with a supplier which includes an indemnity 
or hold harmless clause. In order for this coverage to apply, all such contracts and assumed 
liabilities must be approved by the insurer. 


Other Aviation Insurance Coverages 

There are several other coverages which an individual or business engaged in an 
aviation activity would be wise to purchase. The first is loss of license coverage. This 
insurance, which is generally obtained through an aviation organization such as the 
Aircraft Owners and Pilots Association (AOPA) or the Air Line Pilots Association 
(ALPA), provides a paid legal defense in the event that the FAA suspends or revokes 
the insured’s pilot license or mechanic certificate. The second is loss of use coverage. 
This insurance reimburses the insured for the cost of renting a substitute aircraft while 
the insured’s aircraft is undergoing repairs following an accident. Loss of use coverage 
is especially important to the commercial operator, which stands to lose revenue while 
its aircraft is out of service. 

Many general accident policies which an individual may purchase exclude protection 
for pilots and crewmembers. Because of this, a pilot may wish to purchase a pilot 
accident policy, which covers loss of life or serious injury resulting from exposure to an 
aircraft. It covers losses sustained while flying, servicing, or repairing an aircraft. 

The final aviation coverage which an individual or business may want to purchase is 
an excess liability or umbrella policy. These coverages pay liability claims after all other 
policies have paid to their limits. In other words, they pay the excess or fill the gaps in 
coverage. These coverages are especially important to large corporate, commercial, and 
airline operators who have multimillion-dollar assets to protect. 
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General Insurance Coverages 


In addition to those policies and coverages discussed above, which deal primarily with 
risk exposures directly related to aviation, a business should purchase a commercial 
property policy, a workers’ compensation policy, and group life/health insurance for its 
employees. 


Commercial Property Policy 

Every business faces potential financial losses associated with the ownership of or 
responsibility for real and personal business property. Losses may be direct, consisting of 
loss of the asset itself, or indirect, consisting of loss of the use of the asset. A commercial 
property policy covers an insured’s business real property, business personal property, 
and the property of others in the insured’s care, custody, and control. Business real 
property includes buildings, additions under construction, permanently installed fixtures, 
machinery, and equipment. Business personal property includes furniture, temporarily 
installed fixtures, machinery, equipment, and the value of work performed by the insured 
on the personal property of others. A commercial property policy can be extended to 
cover such items as personal effects, business interruptions, a leasehold interest, and 
accounts receivable. 


Workers’ Compensation Policy 

Workers’ compensation laws impose liability upon employers for job-related injuries 
sustained by employees without regard to fault. In other words, employees trade their 
right to sue for the right to automatic payments if they are injured. Because of this, it 
is crucial that every business obtain workers’ compensation insurance. A worker's 
compensation policy includes two coverages: workers’ compensation coverage and 
employers’ liability coverage. Workers’ compensation coverage obligates the insurer to 
make payments to workers entitled to them under state workers’ compensation laws, 
without limit. Employers’ liability coverage is designed to cover payments to workers, 
up to standard limits, in the event that they bring a lawsuit permitted by state workers’ 
compensation laws. These suits are allowed in the event that the injured worker is a minor, 
the spouses of injured workers are damaged or harmed, or a worker is injured due to an 
employer's gross negligence. 


Group Life/Health Policy 

Most employees have come to expect employers to provide them with death benefits and 
protection against medical expenses. Group life/health insurance provides a business’ 
employees with life and health coverage which they probably would not purchase on 
their own. These policies are reasonably priced and most employers have accepted them 
as a cost of doing business. 


Environmental Liability Insurance 

A business’ lease may require that it purchase environmental or pollution liability 
insurance if it is engaged in fueling or other activities which require underground storage 
tanks and which could potentially pollute the property. 
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Exculpatory Contracts 

Some activities, such as skydiving or conducting an airshow, involve such a high level 
of risk that they are generally uninsurable. In this case, the only risk management tool 
available to an individual or business is the exculpatory contract. An exculpatory contract 
is an agreement between an aircraft or airport operator and the participant in an aviation 
activity not to sue the operator if the participant is injured or killed while engaged in the 
activity. These contracts range from formal legal documents to the fine print on the back 
of a ticket stub. Although disfavored, an exculpatory contract is enforceable if: (1) the 
operation is not a common carrier operation; (2) the operation is not one for which liability 
insurance is required by law; and (3) insurance is not available to the operator. 


TERMS AND CONCEPTS 


Adverse selection Insurance 

Agent Insurance adjuster 
Aircraft hull coverage Insured 

Aircraft liability coverage Insurer 

Aircraft policy Liability insurance 
Airport liability policy Moral hazard 
Airport premises liability coverage Open pilot warranty 
All risk policy 

All risk while not in flight Premium 


All risk while not in motion 


Product liability coverage 


Beneficiary Pro rata arrangement 
Binder Quota sharing 

Broker Reinsurance 

Ceding company Reinsurer 

Co-payment Risk 

Deductible Risk pool 

Excess arrangement Risk pooling 
Exculpatory contract Risk transfer/allocation 
Facultative agreement Subrogation 


Hangarkeepers’ liability coverage 
Indemnify 
Independent/dependent risks 
Insurable interest 


Surplus share arrangement 
Treaty agreement 
Underwriter 
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REVIEW QUESTIONS AND CASE PROBLEMS 


1. In March, an attorney intending to buy a plane contacts an insurance brokerage firm 
and instructs them to secure a comprehensive policy from an insurer. On May 4, the 
brokerage firm informs the attorney that a policy has been acquired and sends the 
insurer a binder stating: 


Pilots: [S}ubject to 25 hours dual instruction, center-line thrust multiengine rating and 10 hours 
solo, prior to passenger carrying or any private or commercial pilot 1,000 total hours, 500 
multiengine and 25 make and model. 


On May 20, the attorney crashes his new plane, killing himself and damaging his plane, 
several other planes, and the airport at which he was landing. On May 24, the insurer 
issues a policy stating: 


[The pilot] must have a current private or commercial certificate with a centerline thrust 
rating and a minimum of 25 hours dual flight instruction in his plane, from a certificated flight 
instructor pilot prior to solo. 


The insurer requests that the brokerage firm collect premiums on its behalf. Based upon 
the attorney’s flight experience, coverage would be excluded under the policy, but may 
be available under the binder. 

Which applies to this accident: the binder or the policy? With whom does the brokerage 
firm have an agency relationship? See United States Fire Insurance Company v. Zurzolo, 
20 Avi. 18,068 (E.D. PA 1987). 


2. An insurance policy contains the following clauses: 


Declarations: 


3. Location of the aircraft: The aircraft will be principally hangared at Beech Mountain Airport, 
Banner Elk, North Carolina. 


Coverages: 


4. The aircraft will be used only for “pleasure and business” use. The term “pleasure and 
business” is defined as personal and pleasure use and use in direct connection with the insured’s 
business, excluding any operation for which charge is made. 


Exclusions: 
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8. This policy does not apply to any insured who operates or permits the aircraft to be operated 
for any unlawful purpose. 


Conditions: 


12. When loss occurs, the named insured shall file proof of loss with the company within sixty 
(60) days after the loss. 


The president of a company leases an aircraft from an individual and purchases an 
insurance policy containing the above clauses. Subsequently, he subleases the aircraft to 
a business associate, who uses the aircraft to smuggle drugs from Colombia to Florida. On 
one of the smuggling runs, the plane is lost, but the insurer is never notified. 

In general, what type of insurance coverage applies to the loss of the plane? Does the 
president of the company have an insurable interest in the leased plane? What is it? Is the 
insurer responsible for covering the loss of the plane in this case? Why or why not? What 
arguments might the president of the company make in favor of coverage? If the insurer 
has to pay damages to the individual from whom the plane was originally leased, under 
a leinholder’s interest endorsement, how can the insurer recover this money? See Kemple 
v. Beech Mountain Air Service, 17 Avi. 17, 215 (W.D. NC 1982). 


3. The owner of a plane allows one of his employees to fly it, and the employee crashes 
the plane during a landing in which the landing gear malfunctions. The employee has 
only 30 hours’ experience in retractable gear aircraft and only 10 hours’ experience 
in this particular type of plane. The insurance policy in effect requires 150 hours’ 
experience in retractable gear aircraft and 25 hours’ experience in this particular 
type of plane for coverage. In addition, the policy requires that a valid airworthiness 
certificate be in full force and effect at the time of a loss, which it is not. 

In general, what type of insurance coverage applies to the damage to the plane? 
Is the insurer responsible for covering the damage to the plane in this case? Why or 
why not? Is it likely that the shortcomings regarding the pilot’s experience and the 
airworthiness certificate were causally related to the accident? What if they were not? 
See Gardner Trucking Company, Inc. v. South Carolina Insurance Guaranty Association, 
21 Avi. 18,159 (SC Sup. Ct.1989). 


4. Define subrogation. 
List the major sections in an insurance policy. 
6. List the various aviation insurance coverages. 
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International Aviation Law 


No flying machine will ever fly from New York to Paris. 


Orville Wright 


CHAPTER OBJECTIVES 
After reading this chapter, you should: 


understand how annexes are added to the Chicago Convention; 

understand how the ICAO is organized and the scope of its authority; 

know the five freedoms of the air; 

understand the distinction between a restricted bilateral agreement and an open skies 

agreement; 

5. understand what rights are afforded to a defendant who is being prosecuted pursuant 
to the Tokyo Convention; 

6. be familiar with the distinction between the Warsaw Convention and the Montreal 
Convention; 

7. understand the role of the DOT and the European Aviation Safety Agency in applying 

international aviation agreements. 


PUNE 


INTERNATIONAL AIRSPACE 


International law generally accepts that a country’s sovereign airspace includes the 
airspace above a country as well as the airspace above a country’s territorial waters. 
Territorial waters extend 12 nautical miles out from a nation’s coastline. Airspace not 
within any country’s territorial limit is considered international. A country may, by 
international agreement, assume responsibility for controlling parts of international 
airspace, such as those over the oceans or the poles. For example, the US provides air 
traffic control services over a large part of the Pacific and smaller parts of the Atlantic 
Ocean, even though the airspace is international in nature. Canada, Iceland, and the UK 
share the responsibility for the rest of the northern Atlantic airspace. Canada and Russia 
share responsibility for northern polar airspace. 

There is no international agreement concerning the vertical boundaries of a country’s 
airspace. It is generally recognized that no country controls space, but there is no 
international agreement concerning where airspace ends and space begins. As countries 
move toward increased space flight and as the possibility for civilian space flight becomes 
more realistic, this is an area that will require attention. 
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THE CHICAGO CONVENTION 


Prior to the Second World War, international flight was regulated by a patchwork of 
hundreds of individual agreements between countries. This system was cumbersome 
and inefficient, but aviation technology had not yet progressed to a point where air 
travel could fully compete with other established modes of international travel, such 
as rail and ship. In the run-up to the war, little emphasis was placed on international 
flight agreements because so much attention was being devoted to de-escalating the 
growing conflict. 

The war had the unintended consequence of obliterating old geographic and political 
barriers to international flight. With only three dominant world powers remaining, 
it became uniquely possible to develop a new framework for international aviation 
agreements. The war also spurred significant advances in aviation technology that could 
be adapted for civilian use. During the war, aircraft became faster, stronger, and more 
fuel-efficient — all qualities that are of significant benefit to civilian air commerce. Because 
of wartime manufacturing needs, the necessary factories and skilled workers were 
already in place to become the foundation for a thriving civil aviation manufacturing 
sector. 

The Second World War created not only the means for international air travel but also 
the will. The magnitude of the war left world governments with a firm desire to usher in 
anew era of cooperation and peace. To that end, delegates from 52 countries signed the 
Convention on International Civil Aviation shortly before the official end of hostilities in 
Europe. The agreement is generally referred to as the Chicago Convention because it was 
signed in Chicago, Illinois. The Convention established a framework that eventually 
resulted in a common system of international aviation rules. It included provisions for 
safety and environmental regulations, and also defined the rights and obligations of 
every nation as they relate to international airline operations. 

The Convention was designed to replace the hundreds of patchwork individual 
agreements with a common system that would permit international commercial aviation 
to flourish. It only applies to international commercial air travel; it does not apply to 
military operations, domestic commercial air travel, or private aircraft operations. The 
purpose behind this unified approach to civil aviation can best be described by the 
introduction to the Convention: 


Whereas the future development of international civil aviation can greatly help to create and 
preserve friendship and understanding among the nations and peoples of the world, yet its 
abuse can become a threat to the general security; and 


Whereas it is desirable to avoid friction and to promote that co-operation between nations and 
peoples upon which the peace of the world depends; 


Therefore, the undersigned governments having agreed on certain principles and 
arrangements in order that international civil aviation may be developed ina safe and orderly 
manner and that international air transport services may be established on the basis of 
equality of opportunity and operated soundly and economically; have accordingly concluded 
this convention to that end. 
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The rights and responsibilities of the Member States are defined in the articles of the 
Convention. The articles provide a framework instead of a detailed body of regulations. 
The Convention recognizes each country’s sovereign interest in its own airspace, 
prohibits military aircraft and drones from operating over member countries without 
permission, prevents monopolies, bars member countries from discriminating against 
one another’s aircraft, requires that public airports and aviation facilities be made 
available to all member countries to the same degree as domestic aircraft, recognizes 
the right of every country to regulate air travel within its borders, and encourages each 
country to adopt uniform air regulations. 


THE ICAO 


For international air travel to be efficient and effective, there must be a uniform 
system of air regulations. A patchwork approach is an impediment to the free flow 
of air traffic across international borders. In order to foster the development of a 
uniform approach to air regulations, the Chicago Convention created an international 
governing body -the ICAO. Its purpose is to “develop the principles and techniques of 
international air navigation and to foster the planning and development of international 
air transport.” 

The ICAO is body of the UN and it is responsible for developing uniform air 
transportation standards that apply to international flight. The ICAO is divided into 
three branches. The Assembly is a representative body that meets every three years 
to review the ICAO’s work, set policy, approve a budget, and select which Member 
States will have a seat on the rule-making body of the ICAO, known as the Council. The 
Assembly is also responsible for approving any amendments to the Chicago Convention, 
which are then subject to ratification by each of the Member States. 

The Secretariat is the executive department of the ICAO and is responsible for 
implementing the policies set by the Assembly. It is headed by a Secretary General and 
is divided into five divisions, each with its own area of expertise: the Air Navigation 
Bureau, the Air Transport Bureau, the Technical Co-Operation Bureau, the Legal 
Bureau, and the Bureau of Administration and Services. The various bureaus are 
responsible for implementing safety plans and environmental protection policies, and 
for monitoring the effectiveness of the ICAO’s Standards and Recommended Practices 
(SARPs). 

The Council is the rule-making body of the ICAO and is responsible for debating and 
adopting SARPs for air travel. The Council receives advice and technical expertise from 
various commissions and committees. 
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Figure 15.1 Organizational structure of the ICAO 


The ICAO’s Rule-Making Authority 


SARPs concern specifications for physical characteristics, materials, configuration, 
performance, personnel, or procedure. If approved by two-thirds of the Council, SARPs 
are incorporated into the Chicago Convention as Annexes. Standards are considered 
necessary for the safety or regularity of international air navigation. Recommended 
Practices, while not strictly necessary, are strongly encouraged. Article 37 of the Chicago 
Convention explains the scope of the ICAO’s rule-making authority. 


Article 37 — Adoption of international standards and procedures 


Each contracting State undertakes to collaborate in securing the highest practicable degree 
of uniformity in regulations, standards, procedures, and organization in relation to aircraft, 
personnel, airways and auxiliary services in all matters in which such uniformity will facilitate 
and improve air navigation. 
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To this end the International Civil Aviation Organization shall adopt and amend from time to 
time, as may be necessary, international standards and recommended practices and procedures 
dealing with: 


(a) Communications systems and air navigation aids, including ground marking; 
(b) Characteristics of airports and landing areas; 

(c) Rules of the air and air traffic control practices; 

(d) Licensing of operating and mechanical personnel; 

(e) Airworthiness of aircraft; 

(f) Registration and identification of aircraft; 

(g) Collection and exchange of meteorological information; 

(h) Log books; 

(i) Aeronautical maps and charts; 

(j) Customs and immigration procedures; 


(k) Aircraft in distress and investigation of accidents; and such other matters concerned with the 
safety, regularity, and efficiency of air navigation as may from time to time appear appropriate. 


To date, the ICAO has adopted 18 Annexes to the Chicago Convention dealing with issues 
such as the training and licensing of aviation personnel, airworthiness, ATC, accident 
investigation, and environmental protection. A list of the current annexes is provided 


below: 

1. Annex 1 — Personnel Licensing 

2. Annex 2 — Rules of the Air 

3. Annex 3 — Meteorological Services 

4. Annex 4- Aeronautical Charts 

5. Annex 5 — Units of Measurement 

6. Annex 6 — Operation of Aircraft 

7. Annex 7 — Aircraft Nationality and Registration Marks 
8. Annex 8 — Airworthiness of Aircraft 

9. Annex 9 - Facilitation 

10. Annex 10 — Aeronautical Telecommunications 

11. Annex 11 — Air Traffic Services 

12. Annex 12 — Search and Rescue 

13. Annex 13 — Aircraft Accident and Incident Investigation 


PRR 
Doe 


. Annex 14 — Aerodromes 
. Annex 15 — Aeronautical Information Services 
. Annex 16 — Environmental Protection 
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17. Annex 17 — Security 
18. Annex 18 — The Safe Transportation of Dangerous Goods by Air 


Annexes are not laws and the ICAO does not have legal authority to enforce them. 
Instead, they are guidelines that Member States may use to promulgate their own aviation 
regulations. Under the Chicago Convention, Member States that deviate from the ICAO’s 
Standards are required to notify the ICAO of their intention not to fully comply with an 
Annex. Member States are also encouraged, but are not obligated, to notify the ICAO if 
they do not intend to comply with a Recommended Practice. Article 38 explains: 


Article 38 — Departures from international standards and procedures 


Any State which finds it impracticable to comply in all respects with any such international 
standard or procedure, or to bring its own regulations or practices into full accord with any 
international standard or procedure after amendment of the latter, or which deems it necessary 
to adopt regulations or practices differing in any particular respect from those established by 
an international standard, shall give immediate notification to the International Civil Aviation 
Organization of the differences between its own practice and that established by the international 
standard. In the case of amendments to international standards, any State which does not make 
the appropriate amendments to its own regulations or practices shall give notice to the Council 
within sixty days of the adoption of the amendment to the international standard, or indicate 
the action which it proposes to take. 


In any such case, the Council shall make immediate notification to all other states of the difference 
which exists between one or more features of an international standard and the corresponding 
national practice of that State. 


Freedoms of the Air 


At the Chicago Convention, the US urged the delegates to adopt a set of aviation rights 
known as freedoms of the air. Other countries, wary that the dominant US aviation industry 
would monopolize world air travel if such broad aviation rights were enacted, declined 
to incorporate these rights into the Convention on International Civil Aviation. Instead, 
the freedoms of the air were placed in two separate agreements called the International 
Air Services Transit Agreement and the International Air Transport Agreement. These 
agreements are open to any country that signs the Convention on International Civil 
Aviation. The five freedoms of the air are discussed below. 


First Freedom of the Air 

The first freedom is the right granted by one country to another to fly across its territory 
without landing. For example, an airline of country A may overfly country B enroute to 
country C. The first freedom is sometimes called either the transit freedom or the technical 
freedom. First freedom rights are almost always granted with prior notification of the 
flight usually required. 


Second Freedom of the Air 
The second freedom is the right granted to land in a country for technical reasons, such 
as refueling or maintenance, but not for commercial reasons. For example, an airline from 
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country A might land in country B to refuel or perform maintenance while on its way 
to country C, but it is not allowed to load or unload passengers. Second-freedom rights 
are not utilized as much as they used to be. Prior to the advent of long-range jetliners, 
airports such as Anchorage, Alaska, Shannon (Ireland), and Reykjavik were commonly 
used as refueling airports. Second freedom rights are usually routinely granted with prior 
notification required. 


Third Freedom of the Air 

The third freedom is the right granted by one country to another to land for the purpose 
of disembarking passengers who boarded in the originating country. For example, an 
airline of country A is permitted to enplane passengers in country A, fly to country B, and 
disembark the passengers there. The nationality of each passenger is of no concern with 
this or any other freedom. Nationality concerns are covered by separate immigration and 
security rules. Freedom three simply defines the right of the airline to fly between two 
countries. 


Fourth Freedom of the Air 

The fourth freedom is the right granted by one country to another to land for the purpose 
of enplaning passengers to return to the airlines country of origin. For example, an airline 
of country A is permitted to enplane passengers in country B and return them back to 
country A. Just like freedom three, the nationality of each passenger does not matter; this 
freedom is concerned with the nationality of the airline itself. Third and fourth freedom 
rights are normally granted concurrently in the air service agreement agreed to by two 
countries. 


Fifth Freedom of the Air 

The fifth freedom is the right granted by one country to another to land in a second 
country, pick up new passengers in the second country, and take them to a third country. 
For example, an airline of country A might fly to country B, pick up passengers in country 
B, and fly them to country C. An extension of the fifth freedom rights would permit the 
airline of country A to bring passengers back from country C to country B. Fifth freedom 
rights are rarely granted as they essentially give a foreign airline a right to serve two 
unrelated countries, albeit those connected by a previous flight. 

The sixth and seventh freedoms of the air are generally accepted, but are not specifically 
included in either the International Air Services Transit Agreement or the International 
Air Transport Agreement. The sixth freedom of the air is the right to carry passengers from 
one country to another, with a stop in the airline’s home country. Under this freedom, an 
airline of country A could pick up passengers in country B, stop in country A, and then 
fly to country C. The seventh freedom of the air is similar to the sixth, except that there is 
no stop in country A; in other words, an airline of country A could pick up passengers in 
country B and disembark them in country C. 

The eighth and ninth freedoms of the air are also not included in the International 
Air Services Transit Agreement or the International Air Transport Agreement. These 
freedoms protect the right of cabotage and are less commonly accepted than the sixth and 
seventh freedoms. Cabotage is the carriage of goods or passengers within a single country 
by an airline of a foreign country. It is common within Europe, but its acceptance outside 
the EU is more limited. The eighth freedom of the air guarantees the right of country A 
to stop at a two locations in country B before returning to country A. The ninth freedom 
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of the air guarantees with right of an airline to conduct domestic operations within a 
foreign country, without connecting to the country of origin. For example, Ryanair is an 
airline based in Ireland that has routes connecting Rome and Milan in Italy without stops 
in Ireland. 


The ICAO and International Environmental Law 


Aircraft engines produce emissions similar to those emitted by land-based fossil fuel 
engines. What makes aircraft emissions uniquely concerning is that they are emitted at 
high altitudes and thus tend to remain in the atmosphere for a longer period of time. 
The ICAO conducted a comprehensive assessment of aviation’s contribution to global 
atmospheric problems in 1999. The report states that aircraft emit gases and particles 
which “alter the atmospheric concentration of greenhouse gases, trigger the formation of 
condensation trails and may increase cirrus cloudiness, all of which contribute to climate 
change; and that aircraft are estimated to contribute about 3.5 per cent of the total radiative 
forcing (a measure of change in climate) by all human activities and that this percentage, 
which excludes the effects of possible changes in cirrus clouds, was projected to grow.” 

This report was issued at about the same time that the Kyoto Protocols to the United 
Nations Framework Convention on Climate Change were issued. The Kyoto Agreement 
(which was signed by the US, but was not ratified by the Senate) entered into force in 
2005. The Protocol requires countries that signed the agreement to reduce their collective 
emissions of six greenhouse gases. The gases most relevant to international aviation are 
carbon dioxide (CO) and nitrous oxides (NOx). 

International aviation emissions are currently excluded from the Kyoto Protocols as 
national targets. Instead, the Protocol assigns the responsibility for limiting or reducing 
greenhouse gas emissions to the countries of the world as a whole, working through the 
ICAO. The ICAO has chosen to address those requirements through the creation of engine 
certification emission standards. 

Aircraft certified for use around the world are required to meet engine certification 
standards contained in Annex 16, which addresses and establishes limits for engine 
emissions. It is technologically difficult to set absolute emissions standards, since aircraft 
engine emissions vary widely depending on the phase of flight operations. Aircraft 
engines perform quite differently and emit different proportions of gasses during takeoff 
and landing versus while in-flight at high altitude. Therefore, the ICAO has set emission 
standards based on a reference landing and takeoff (LTO) cycle that also includes the 
phase of flight below 3,000 feet above the ground (AGL). The standards are based on an 
aircraft's LTO cycle, which tends to be one of the “dirtiest” areas of flight as it relates to 
aircraft emissions. 

The use of market-based measures to limit or reduce aircraft emissions is under heavy 
discussion worldwide. Market-based measures imply an emissions-trading system 
whereby the total amount of emissions worldwide is capped, but individual countries 
or companies could “trade” emissions credit. Credits, which would be a permit to emit, 
would be allowed to be bought and sold either by countries or airlines in order to meet 
specified emission reduction objectives. Some countries feel that a market-based system 
such as this could serve as a more cost-effective means to limit greenhouse gases by civil 
aviation than simply setting absolute emissions standards. 
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At present, the ICAO is researching emissions credits and trading systems and 
developing guidelines should the ICAO adopt such as system. In particular, it is focusing 
on establishing the legal and structural basis for such an open trading system. 

This issue came to a head on February 22, 2012 when the US, Russia, China, and 
20 other nations signed the “Moscow Joint Declaration” in opposition to a new EU law 
that would require airlines to pay the EU for their greenhouse gas emissions. 

Many international airlines and national governments oppose the new law. They view 
it as an egregious infringement on sovereignty and a breach of existing ICAO international 
laws and regulations. Under the new EU rules, airborne greenhouse emissions generated 
from flights to and from Europe would be taxed based on the entire flight segment, even 
if the majority of the flight plan was conducted mostly over other non-EU countries or 
over international waters. 

The 23 signatories to the Declaration agreed to coordinate castigatory action against 
European-based airlines that fly internationally, such as British Airways, Air France, 
and Lufthansa, and the signatories further listed nine possible ways to implement the 
retaliatory actions in response to the new EU law. Russia even went as far as threatening 
to impose a tax on European airlines that fly over Siberia, a common polar route linking 
Europe with Asia. The Declaration also suggested that nations might review so-called 
open skies agreements on landing rights and market access, and also included a strongly 
worded statement that asserts that the ICAO alone, and not the EU, should regulate 
emissions on international flights. 


BILATERAL AND MULTILATERAL AVIATION 
AGREEMENTS 


Freedoms of the air can also be extended through specific agreements between nations. An 
agreement between two nations is a bilateral agreement, and an agreement between more 
than two nations is a multilateral agreement. By enacting freedoms of the air through 
specific agreements, parties retain the power to incorporate negotiated restrictions. 
Representatives of the US and the UK signed the first modern bilateral agreement 
in Bermuda in 1946. This historic agreement is routinely referred to as the “Bermuda 
I” agreement. Features of this agreement became a model for the thousands of such 
agreements that were to follow worldwide. Since Bermuda I, over 3,200 separate bilateral 
agreements have been signed by the nations of the world. 

In essence, bilateral agreements specify the rights and restrictions of airlines engaged 
in international travel. The Department of State and the Office of International Aviation 
(a part of the US DOT) represents the US in negotiating aviation agreements. Restricted 
air service agreements normally include provisions regarding the cities that can be served 
by carriers of each country, the number of flights that can be operated both for passenger 
and cargo scheduled services, as well as charter services, and the business rules that will 
govern the services of each carrier. The US currently has bilateral aviation agreements 
with close to 100 countries. In most cases, restrictive bilateral agreements permit unlimited 
first and second freedoms, grant third and fourth freedom rights with restrictions, and 
normally do not permit fifth freedom rights. The example that follows is an excerpt of the 
bilateral agreement between the US and Australia. 
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ANNEX 
SECTION I 


The airline of the United States of America designated pursuant to the present Agreement is 
accorded rights of transit and of stop for non-traffic purposes in the territory of Australia, as 
well as the right to pick up and discharge international traffic in passengers, cargo, and mail at 
Sydney, on the following route: 


The United States via Honolulu, Canton Island, the Fiji Islands, New Caledonia (optional), to 
Sydney; in both directions. 


It is agreed that, if and so long as the airport at Melbourne is used as a terminal of an international 
air service operated by an airline other than the designated airline of the United States of 
America, the designated airline of the United States of America may proceed beyond Sydney 
to Melbourne and may in addition enjoy at Melbourne the rights conveyed herein in respect to 
Sydney. 


SECTION I 


The airline of Australia designated pursuant to the present Agreement is accorded rights of 
transit and of stop for non-traffic purposes in the territory of the United States of America, as 
well as the right to pick up and discharge international traffic in passengers, cargo, and mail at 
Honolulu and San Francisco, on the following route: 


Australia via New Caledonia (optional), the Fiji Islands, Canton Island, Honolulu, to San 
Francisco, and (optional) beyond to Vancouver; in both directions. 


SECTION III 
It is agreed between the Contracting Parties: 


(A) That the two Governments desire to foster and encourage the widest possible distribution 
of the benefits of air travel for the general good of mankind at the cheapest rates consistent 
with sound economic principles, and desire to stimulate international air travel as a means of 
promoting friendly understanding and good will among peoples and insuring as well the many 
indirect benefits of this new form of transportation to the common welfare of both countries. 


(B) The designated airlines of the two Contracting Parties operating on the routes described in 
this Annex shall enjoy fair and equal opportunity for the operation of the agreed services. If the 
designated airline of one Contracting Party is temporarily unable, as a result of the war or for 
reasons within the control of the other Contracting Party, to take advantage of such opportunity, 
the Contracting Parties shall review the situation with the object of assisting the said airline to 
take full advantage of the fair and equal opportunity to participate in the agreed services. 


(C) That in the operation by the designated airline of either Contracting Party of the trunk 
services described in the present Annex, the interests of any airline of the other Contracting 
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Party shall be taken into consideration so as not to affect unduly the services which the latter 
provides on all or part of the same route. 


(D) That the total air transport services offered by the designated airlines of the two Contracting 
Parties over the routes specified in this Annex shall bear a close relationship to the requirements 
of the public for such services. 


(E) That the services provided by each designated airline under this Agreement and its Annex 
shall retain as their primary objective the provision of capacity adequate to the traffic demands 
between the country which designates such airline and the country of ultimate destination of 
the traffic. The right to embark or disembark on such services international traffic destined for 
and coming from third countries at a point or points on the route specified in the Annex to this 
Agreement shall be applied in accordance with the general principles of orderly development 
to which both Governments subscribe and shall be subject to the general principle that capacity 
should be related: 


(a) to traffic requirements between the country of origin and the countries of destination; 
(b) to the requirements of through airline operation; and 


(c) to the traffic requirements of the area through which the airline passes after taking 
account of local and regional services. 


SECTION IV 


(A) The determination of rates in accordance with the following paragraphs shall be made 
at reasonable levels, due regard being paid to all relevant factors, such as cost of operation, 
reasonable profit, and the rates charged by any other airline, as well as the characteristics of 
each service. 


(B) The rates to be charged by the designated airline of either Contracting Party between points 
in the territory of the United States and points in Australian territory referred to in this Annex, 
shall, consistent with the provisions of the present Agreement and its Annex, be subject to the 
approval of the aeronautical authorities of the Contracting Parties, who shall act in accordance 
with their obligations under the present Agreement and its Annex, within their respective 
constitutional powers and obligations. 


Notice that the bilateral agreement between the US and Australia does not provide 
unrestricted freedom of the air rights; instead, it extends the freedoms of the air only to 
specific designated air routes. This is a typical restriction present in most bilateral aviation 
agreements. 

Typical restrictive bilateral air service agreements tend to reduce competition, restrict 
capacity, limit airports of entry, and maintain artificially high fares on routes between 
the two countries involved. In recent years, it has become the policy of the US to fully 
open airline markets to provide increased competition and passenger service. The US 
seeks agreements that do not include limits on the number of airlines that may serve a 
particular market, affect the capacity of any airline, or govern the prices that they charge. 
These less restrictive bilateral agreements are generally known as open skies agreements. 
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In recent years, the US has signed over 50 open skies agreements with other countries or 
groups of countries. 

In general, open skies bilateral agreements tend to have fewer or no restrictions on 
routes and airports of entry, number of airlines that may fly particular routes, or limits on 
the capacity, frequency, or the type of aircraft that the airline flies. The two governments 
involved no longer negotiate ticket pricing. Instead, “double-disapproval pricing” is the 
norm, meaning that airlines may charge whatever fare they wish unless both governments 
object, and only if they object for certain, specified reasons spelled out in the bilateral 
agreement. 

Until 2007, the US negotiated individual bilateral air service agreements with the 
countries comprising the EU. Recently, the EU decided to allow its agencies to negotiate 
aviation air service agreements for the entire EU, not just each constituent nation. 
Negotiations between the US and EU ona new agreement began soon after, and a bilateral 
open skies agreement was executed on March 30, 2008. 

The EU-US open skies agreement is an air transport agreement between the EU and the 
US. The agreement allows any airline of the EU and any airline of the US to fly between 
any city in the EU and any city in the US. Airlines of the US are also allowed to fly between 
any two cities in the EU. Airlines of the EU are also allowed to fly between the US and 
non-EU countries like Switzerland. The agreement replaced and superseded previous 
restrictive and open skies agreements between the US and the individual countries that 
comprise the EU. 

Some of the main elements of the EU-US air transport agreement include the following: 


e The “community carrier” concept. This concept permits EU airlines to operate 
to the US from any point in the EU regardless of their nationality. For example, 
British Airways is now authorized to operate flights from Rome to any point in 
the US. 

e Removal of all restrictions on international routes between the EU and US (third 
and fourth freedom rights) and routes beyond the EU and the US (fifth freedom 
rights). 

e Removal of most restrictions on the pricing of routes between the EU and the US. 
Carriers based out of the US are not permitted to offer routes between EU countries 
for less than EU competitors on the same route. For example, a US airline could 
not offer service from Paris to Berlin at a price lower than that offered by an EU 
competitor for the same route. 

e Unlimited codesharing between EU, US and third country airlines. Codeshare 
agreements exist between various air carriers. They permit air carriers to share a 
single flight. 


INTERNATIONAL AGREEMENTS CONCERNING 
LIABILITY FOR INJURY AND LOSS 


The Convention for the Unification of Certain Rules Relating to International Carriage by 
Air, or Warsaw Convention, was signed in 1929. It is an international treaty that regulates 
liability for international carriage of persons, luggage, and goods. The Warsaw Convention 
makes air carriers strictly liable for the personal injury or death of a passenger, and the 
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loss or destruction of luggage or cargo. But although the Warsaw Convention assigns 
strict liability, it also limits the amount of damages that an injured party may claim and 
sets a two-year statute of limitations for bringing lawsuits against an air carrier. The US 
signed the Warsaw Convention in 1934. The following case demonstrates the scope of the 
Convention’s limitation on liability. 





Case 15.1 Block v. Compagnie Nationale Air France, 386 F.2d 323 (1967) 


Fifth Circuit Court of Appeals 


FACTS: On June 3, 1962, an Air France jet liner crashed in Paris, killing all 122 passengers. 
The passengers were members of the Atlanta Art Association and had chartered the 
flight. Their decedents brought suit for wrongful death, but Air France argued that the 
maximum that the families could claim in damages was $8,291.67 for each person killed 
because of the damage limitation contained in the Warsaw Convention. The families 
argued that the Warsaw Convention did not apply because the flight was a charter flight 
and nota regularly scheduled international flight. Air France argued that, although it was 
a charter flight, the tickets issued to each passenger displayed a notice of the limitation 
on liability. 


REASONING: On its face, the Warsaw Convention seems to cover all international carriage 
by air, without any limitation whatever. Article 1(1) states the scope of the treaty: 


This convention shall apply to all international transportation of persons, baggage, or goods 
performed by aircraft for hire. It shall apply equally to gratuitous transportation by aircraft 
performed by an air transportation enterprise. 


The Convention contains three exceptions to the wide sweep of Article 1. Article 
2(2) excludes “transportation performed under the terms of any international postal 
convention.” Article 34 excludes “international transportation by air performed by way 
of experimental trial by air navigation enterprises with the view to the establishment 
of regular lines of air navigation.” Article 34 also excludes “transportation performed in 
extraordinary circumstances outside the normal scope of an air carrier’s business.” 

The third exception is the only one that arguably might encompass the Air France flight. 
This provision, however, was intended from the start to have a very narrow application. 
In placing the draft convention before the conference, Henri De Vos of Belgium gave 
an example of an “extraordinary” situation. He stated that the article was intended to 
apply to situations such as arescue mission sent to pick up passengers and baggage from 
an earlier flight that had been forced down. Professor Georges Ripert, a delegate from 
France and the author of Article 34, explained that an exceptional circumstance would be 
one in which the delivery of a passenger ticket and baggage check could not be observed. 
Several delegates complained that this provision would open a dangerous loophole in 
the Convention. To allay their fears, Professor Ripert stressed that this exception was not 
intended to be broadly interpreted. This concern was echoed by Amedee Giannini, head 
of the Italian delegation, who emphasized the narrowness of the provision. 
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The parties to the treaty and their delegates to the Conference were well aware that 
the Convention was to apply to a developing industry. Although charter flights might 
once have been rare, they were never extraordinary in the sense that they were “outside 
the normal scope of an air carrier’s business.” Night flights and transatlantic flights were 
“exceptional” in 1929, and jet flights were unknown, but there is no question as to the 
applicability of the Warsaw Convention to a transatlantic jet flight at night. 


CONCLUSION: Had the Warsaw framers intended to create an exception for charter flights, 
they could have done so. The lack of a specific exception for charter flights indicates that 
the Warsaw Convention was intended to apply in those situations. As a result, the Warsaw 
Convention applied to the Air France flight, and the damages were limited pursuant to the 
terms of the Convention. 





As the case above demonstrates, the damage limitations contained in the Warsaw 
Convention are severe and onerous. In the 1950s, the US urged signatories to the Convention 
to ratify an amendment that would eliminate the damage caps. They succeeded only in 
doubling the damage caps via an amendment known as the Hague Protocol. In 1965, the 
US considered withdrawing from the Warsaw Convention, but before the withdrawal 
was complete, all major US and foreign air carriers signed an agreement known as the 
Montreal Inter-Carrier Agreement, which increased the damage cap to $75,000. 

Dissatisfaction with the Warsaw Convention continued, and a replacement was drafted 
at the 1999 Convention for the Unification of Certain Rules for International Carriage by 
Air, or Montreal Convention. The Montreal Convention modifies the strict liability rules 
of the Warsaw Convention and eliminates the damage cap for personal injury or death. 
Under the Montreal Convention, an air carrier is strictly liable for personal injury or death 
up to an amount that is roughly equal to $135,000. If negligence is proven, the injured 
party may seek additional damages without limitation. The Montreal Convention also 
allows injured parties to file suit within their home country. 

The Montreal Convention is in the process of being phased in and will eventually 
replace the Warsaw Convention system. It has already been adopted by 97 countries, 
including the US and the EU. 


INTERNATIONAL AGREEMENTS CONCERNING 
SAFETY AND SECURITY 


In 1963, an international convention on aviation security was signed in Tokyo. It is known 
as the Convention on Offences and Certain Other Acts Committed on-board Aircraft, or 
the Tokyo Convention, and it remains in effect today. The Convention allows contracting 
states to enforce their penal code against individuals aboard international flights. It 
authorizes the aircraft commander or captain of any flight to restrain a passenger who 
the he or she reasonably believes has committed a criminal offense or intends to commit 
a criminal offense that has endangered or could endanger the safety of passengers, the 
aircraft, or cargo. 
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The next case involved a unique set of circumstances and demonstrates how the 
rights of defendants are treated when they have been detained pursuant to the Tokyo 
Convention. The case was tried in the United States Court of Berlin, which was established 
solely to handle this case. This was the one and only case to ever be tried in that court. 


Case 15.2 United States v. Tiede, 86 F.R.D. 227 (1979) 
United States Court of Berlin 


FACTS: After the Second World War, Germany was divided. Russia occupied East Berlin, 
while the Allied powers, the US, England and France, managed sectors in West Berlin. Many 
Germans attempted to defect from East Berlin, but were stymied by the Berlin Wall — a 
series of guard towers, barbed wire, and fencing that separated Communist East Berlin from 
western Germany. 

On August 30, 1978, Hans Tiede, his wife Ingrid, and the couple’s 12-year-old daughter 
boarded a flight in Poland bound for East Berlin. Hans smuggled a starting pistol aboard the 
flight and hijacked the aircraft, diverting it to the US Air Force Base at Tempelhof Airport in 
West Berlin. The US military took them into custody, and the Court of Berlin was convened 
to handle the prosecution. Since US criminal procedures would apply, the Court appointed 
American attorneys to represent Hans and his wife. Both defendants filed motion demanding 
a trial by jury. While the right to a jury is guaranteed under the US Constitution, the Court 
was convened in Berlin and Germany had abolished the right to a trial by jury in 1924. 


REASONING: The Tokyo Convention provides: 


[A] Contracting State in whose territory a person has been disembarked or delivered [by the aircraft 
commander], or has disembarked and is suspected of having committed an act [of hijacking], shall 
accord to such person treatment which is no less favorable for his protection and security than 
that accorded to nationals of such Contracting State in like circumstances. 


In its transmittal of the Tokyo Convention to the US Senate for its advice and consent, the 
Executive Branch explained the meaning of the phrase “treatment which is no less favorable 
for his protection and security than that accorded to nationals of such Contracting State” in 
the following manner: “By this formulation it is intended that persons in any form of custody 
or otherwise subject to the law of Contracting States should be entitled to avail themselves 
of the provisions of law of the State relating to the protection of nationals.” 

Indeed, the language cited was originally proposed by the US delegation to the 1963 
International Conference on Air Law, which approved the Tokyo Convention. At that time, 
the US explained that the purpose of the proposed language was: “To guarantee that any 
person who is subjected to any type of investigation or placed under any type of custody in 
a Contracting State is granted the same protection of his rights and immunities as nationals 
of such Contracting State.” 


CONCLUSION: The Tokyo Convention requires that any state prosecuting a foreign national 
for criminal acts engaged in during international flight must afford that foreign national all 
the rights to which a citizen of the country which has convened the court would be entitled. 
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In 1970, in response to increased aircraft hijackings and the need for additional security 
agreement beyond the Tokyo Convention, the Convention for the Suppression of Unlawful 
Seizure of Aircraft was signed at The Hague. This includes 14 annexes that specifically 
relate to international aircraft hijacking and provides guidelines for what is expected of 
governments involved, including investigation requirements, prosecution, and extradition 
of suspects. The requirements contained in the Convention have been enacted into US law 
via the Aircraft Piracy Act, 49 U.S.C. § 46502. The law carries stiff penalties up to and 
including capital punishment. 


THE ROLE OF THE DOT IN INTERNATIONAL 
AVIATION 


The DOT is the US government agency responsible for negotiating and enforcing most 
international aviation treaties and agreements. The DOT develops and coordinates US 
policy and conducts all bilateral and multilateral negotiations and issues the licenses 
required to operate (either domestically or internationally), within or to and from the 
US The DOT processes all requests by US airlines for authority to serve specific foreign 
markets. Bilateral agreements, either restrictive or open skies, give the US the right to 
serve certain markets. These agreements do not specify the specific airlines that are 
authorized to serve those routes. This determination is made by the DOT. When making 
these determinations, public hearings are held by the DOT to ensure that all interested air 
carriers are afforded an opportunity to apply and that the public interest is considered. 
The Department is also responsible for approving any transfer of international authority 
from one US air carrier to another. 

The DOT also handles foreign air carrier applications for authority to operate to and 
from the US Foreign carriers that wish to serve the US, and that are given authority by 
their own civil aviation authority in compliance with the bilateral agreement in effect, 
must file an application with the DOT for a foreign air carrier permit prior to operating to 
and from the US The DOT performs a fitness analysis of the foreign air carrier applicant 
prior to issuing a license to operate within the US. 

The DOT is also responsible for approving codesharing arrangements. Codesharing is 
a marketing agreement in which one airline places its designator code ona flight operated 
by another airline and sells tickets for that flight. Airlines throughout the world form 
codeshare arrangements to strengthen or expand their market presence and competitive 
ability in areas where they do not have a significant presence. US airlines may choose 
to join with one or more carriers to provide a worldwide route system. A partnership 
with one airline is called codesharing. When a group of airlines work together in a more 
systematic manner, it is known as an alliance. For example, the Star Alliance code share is 
currently made up of 27 foreign and US airlines including US Airways, United Airlines, 
Lufthansa, and Air Canada to name but a few. 

US air carriers who wish to operate codeshare flights with a foreign airline must first 
obtain authorization from the DOT. The Department investigates and approves the 
codeshare if it determines that the arrangement is in the public interest. It must consider 
whether the codeshare operations are permitted by the appropriate bilateral agreement, 
whether the US flying public will benefit from expansion of services and fare options, and 
what impact the codeshare might have on airline competition. 
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Before any codeshare operations can be implemented, the US carrier is required to 
conduct a safety audit of its foreign codeshare partner to ensure that the airline meets 
acceptable international standards. The results of this audit are then submitted to the FAA 
for review. 

In recent years, there has been growth in US carrier codesharing arrangements with 
foreign airlines as well as growth in comprehensive alliances with foreign airlines. 
Strategic alliances frequently require a request for some measure of relief from antitrust 
laws. In general, antitrust restrictions prevent carriers from cooperating on certain aspects 
of their joint services, such as fares and capacity. If approved, in many ways the alliances 
let the carriers set prices and provide services as if they were a single airline. The DOT 
processes all codeshare/alliance/antitrust applications and maintains a current list of 
approved codeshare arrangements. 


THE ROLE OF EUROPEAN AVIATION 
ORGANIZATIONS IN INTERNATIONAL AVIATION 


One of the first cooperative, pan-European aviation organizations was Eurocontrol, which 
stands for the European Organization for the Safety of Air Navigation. Created in 1963, 
this civil and military intergovernmental cooperative organization is now comprised of 
38 European countries and is based in Belgium. 

Eurocontrol was originally created to provide air traffic control services in Europe’s 
upper airspace. Politically, this objective was never realized. Eurocontrol did establish an 
international air traffic control center in 1972 in Maastricht. This center is known as the 
Maastricht Upper Area Control Centre. It provides air traffic control services in the upper 
airspace of Belgium, Luxembourg, the Netherlands, and parts of Germany. Its employees 
come from all four participating countries. 

A similar initiative to that of Maastricht is currently being developed for Central Europe. 
In 2006 Austria, Bosnia and Herzegovina, Hungary, and Slovakia agreed to develop a 
Central European Upper Area Control Centre. Eurocontrol’s second air traffic control 
facility, to be constructed in the future, will be based in Vienna and will control the upper 
airspace of Austria, Bosnia and Herzegovina, Croatia, the Czech Republic, Hungary, Italy, 
the Slovak Republic, and Slovenia. 

The European Aviation Safety Agency (EASA) was created in 2003 as an operational agency 
of the EU with offices in Cologne, Germany. The EASA has been designated by the EU 
to provide specific regulatory and executive oversight for civilian aviation safety. It takes 
over the functions of the Joint Aviation Authority, which was a voluntary organization 
with no specific legal standing. Members of the EASA include: Austria, Belgium, Bulgaria, 
Cyprus, the Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, 
Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, the 
Netherlands, Norway, Poland, Portugal, Romania, the Slovak Republic, Slovenia, Spain, 
Sweden, Switzerland, and the UK. 

The EASA is an organization with full legal regulatory authority within the EU and in 
many ways will mirror the role of the FAA for the EU. It is an official agency of the EU 
and has full legal standing. Its responsibilities include: 


e providing expert advice to the EU for drafting new legislation; 
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e implementing and monitoring safety rules, including inspections in the Member 
States; 

e type-certification of aircraft and components, as well as the approval of organizations 
involved in the design, manufacture, and maintenance of aeronautical products; 

e authorization of third-country (non EU) operators; and 

e safety analysis and research. 


The EASA has legal jurisdiction over new type certificates and airworthiness approvals 
for aircraft, engines, propellers, and parts within the EU. It works with the civil aviation 
authorities of the EU Member States, but has taken over many of their functions in the 
interests of aviation standardization. It is also responsible for negotiating international 
harmonization agreements on behalf of Member States. In addition, it determines rules 
for aeronautical repair stations, air operations, and flight crew licensing. All aircraft 
type-certificates within the EU are now issued by the EASA. 


THE ROLE OF THE INTERNATIONAL AIR 
TRANSPORT ASSOCIATION IN 
INTERNATIONAL AVIATION 


The International Air Transport Association (LATA) was founded in 1945. Itis an organization 
of airlines whose charter makes it the primary organization to coordinate international 
airline cooperation. It has expanded from its original 57 members to 230 airlines from 
126 member nations. The 1945 Articles of Association of the IATA state its purpose as: 


To promote safe, regular and economical air transport for the benefit of the peoples of the 
world, to foster air commerce, and to study the problems connected therewith; To provide 
means for collaboration among the air transport enterprises engaged directly or indirectly in 
international air transport service; To cooperate with the newly created International Civil 
Aviation Organization (ICAO -— the specialized United Nations agency for civil aviation) and 
other international organizations. 


In the early days of international air travel, the ICAO was responsible for coordinating 
air navigation and flight procedures for international flights. It was in essence an 
organization of government agencies. The IATA, on the other hand, was an organization 
of airline companies, some private, some state-owned. Its goal was to provide 
international transportation standards as they applied to passengers. This included 
developing procedures that would determine how differences in prices due to currency 
exchange rates could be charged and allocated between cooperating airlines. IATA 
developed the means to determine how expenses and profits for multi-airline journeys 
(called interlining) would be calculated and how airlines could settle accounts between 
one another. 

In the early days of international aviation travel, individual national governments 
retained the right to oversee the prices charged by international airlines. These 
governments could not in practical terms actually develop, disseminate, and monitor 
all these price schedules themselves. The IATA was delegated to be the organization 
that would determine and disseminate international airfares. It would schedule and 
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hold traffic conferences where all fares and rates for international air travel were 
developed and would then submitted for appropriate government approvals. The goal 
of the traffic conferences was to make certain that fares would be reasonable, but not 
so excessively competitive that safety could be compromised. This system of common 
fares and policies made it possible for airlines to accept each other’s tickets and 
established organized systems for exchanging tickets and reconciling costs incurred 
in different currencies. 

The first Traffic Conference was held in 1947. Some of the rules established at the 
conference included fares on multi-segment or “open jaw” trips and revenue allocation 
between airline partners. In recent years, various countries and organizations (the US 
and the EU in particular) have stipulated that many of the activities of the IATA may be 
anti-competitive and might violate national antitrust rules and laws. Until a mutually 
acceptable system that could replace the IATA can be developed, some of the IATA 
activities have been provided exemptions, but these exemptions are beginning to expire 
and will not likely be extended indefinitely. 

Most countries agree that the consumer benefits provided by the cooperative 
inter-airline system provided by the IATA is beneficial, but that the fare system is 
anti-competitive. It is probable that the establishment of mandatory fares by the IATA 
will likely be eliminated while the interlining procedures and cost/revenue reconciliation 
procedures will be maintained. 


TERMS AND CONCEPTS 


Annex International Civil Aviation Organization 
Assembly (ICAO) (ICAO) 

cabotage Member state 

Chicago Convention Montreal Convention 

Council (ICAO) Open skies agreement 

Eurocontrol Secretariat (ICAO) 

European Aviation Safety Agency Standards and Recommended Practices 
Freedoms of the air (SARPs) 

Hague Convention Tokyo Convention 

International Air Transport Association Warsaw Convention 


REVIEW PROBLEMS AND CASE QUESTIONS 


1. When anew SARP is adopted by the ICAO, is the FAA obligated to enforce it? May 
the ICAO enforce it over international waters? 

2. May an aircraft depart Country A, overfly Country B, and land in Country C without 
any form of international agreement between Country A and the other two countries? 

3. A passenger is injured on an international flight and suffers $10,000 in medical 
expenses. The airline was not negligent. Under the Montreal Convention, is the airline 
obligated to reimburse the passenger for the $10,000 in medical expenses? 

4. An American passenger is injured on an international flight from Los Angeles to 
Tokyo. At the time of injury, the aircraft was located in Japanese airspace. In which 
country or countries may the passenger file suit? 
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5. A Cubana Airlines jet departs Havana, Cuba for Mexico City. The flight is 
commandeered by a hijacker who forces the aircraft to land in the US. There were no 
Americans onboard the aircraft. The hijacker is taken into custody and is prosecuted 
in the US. The hijacker demands that he be afforded his Sixth Amendment right to 
confront the witnesses against him. Does he have this right? 
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